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Comment Letter 301 ............................................................ Perkins, S. 

Response 301.001 

Thank you for your comment. OSMRE is considering all alternatives 

analyzed in the Draft EIS and will notify the public of its decision via 

the Record of Decision, anticipated in spring of 2015. 
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Comment Letter 302 ................................................................ White, S. 

Response 302.001 

Section 4.17 of the Draft EIS addresses health and safety; specifically, 

pages 4.17-22 through 4.17-24 summarize the results of the human 

health risk assessment conducted for the project. 
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Comment Letter 303 ............................................................Ramirez, T. 

Response 303.001 

Thank you for your comment. OSMRE is considering all alternatives 

analyzed in the Draft EIS and will notify the public of its decision via 

the Record of Decision, anticipated in spring 2015. 
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Comment Letter 304 ..........................................................Gutierrez, V. 

Response 304.001 

Please see Master Response #9, Public Meeting Format 

Response 304.002 

Please see Master Response #9, Public Meeting Format 

Response 304.003 

Please see Master Response #9, Public Meeting Format and Master 

Response #10, Translation of the EIS. 

Response 304.004 

Please see Master Response #9, Public Meeting Format 

Response 304.005 

Please see Master Response #9, Public Meeting Format. Section 1 

and 4.11 summarize the public outreach conducted as part of the 

project. 
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Comment Letter 305 .............................................................. Yazzie, V. 

Response 305.001 

The SCR devices will be engineered to meet the requirements of 

BART. Operational output for Units 4 and 5 with SCR equipment 

installed are analyzed in the EIS, based on historical operational 

performance data. 
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Comment Letter 306 .............................................................. Yazzie, V. 

Response 306.001 

Air: The air quality analysis in the EIS was conducted with historic 

operational data from the FCPP, including operation of Units 4 and 5. 

Future emission estimates are based on the highest year’s data; 

therefore, are conservative estimates based on historic operational 

data. The analysis in the EIS assumes FCPP conformance with the 

Federal Implementation Plan and Best Available Retrofit Technology. 

Alternatives: OSMRE is considering all of the alternatives that were 

analyzed in the Draft EIS and will inform the public of its decision via 

the Record of Decision, anticipated in the spring of 2015. 
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Response 306.002 

Air: The air quality analysis in the EIS was conducted with historic 

operational data from the FCPP, including operation of Units 4 and 5. 

Future emission estimates are based on the average of the two 

highest year’s data; therefore, are conservative estimates based on 

historic operational data. The analysis in the EIS assumes FCPP 

conformance with the Federal Implementation Plan and Best Available 

Retrofit Technology. 

Alternatives: OSMRE is considering all of the alternatives that were 

analyzed in the Draft EIS and will inform the public of its decision via 

the Record of Decision, anticipated in the spring of 2015. 
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Response 306.003 

The EIS provides analysis of risks and hazards associated with the 

ammonia source for the selective catalytic reduction (SCR) devices, 

furthermore the EIS has been updated to indicate that APS has 

committed to the urea transport option. SCR devices will be 

engineered to meet the requirements of the Federal Implementation 

Plan (FIP) and Best Available Retrofit Technology (BART). Operational 

output for Units 4 and 5 with SCR equipment installed are analyzed in 

the EIS, based on historical operational performance data. The air 

quality analysis in the EIS was conducted with historic operational data 

from the FCPP, including operation of Units 4 and 5. Future emission 

estimates are based on the average of the two highest year’s data; 

therefore, are conservative estimates based on historic operational 

data. The analysis in the EIS assumes FCPP conformance with the 

FIP and BART. 
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Comment Letter 307 ................................................................... WELC, 
Anderson, M. 
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Response 307.001 

Lease Amendment #3, one of the project actions that triggered NEPA 

review, contains sensitive information regarding the financial nature of 

the lease; thus, a full copy of Lease Amendment #3 is not included as 

an appendix to the EIS. The relevant information contained in the 

Lease is directly summarized in the Draft EIS, and the consequences 

of BIA approval is analyzed throughout the document. This disclosure 

of the lease terms in the Draft EIS is sufficient to facilitate public review 

and comment; disclosure of the entire amendment would not change 

the alternatives analyzed or any of the conclusions within the Draft 

EIS. Public comment on the amendment itself is not part of this NEPA 

process. 
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Response 307.002 

Please see Master Response #6, Recirculation of the EIS. 
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Response 307.003 

See Master Response #7 for an explanation regarding the Navajo 

Mine Permit Transfer EA relationship to the Draft EIS. 
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Response 307.004 

Diné Law reflects the importance to the Navajo Nation that their lands 

and resources are managed in accordance with the Tribe's cultural 

beliefs. Diné Law emphasizes the deep relationship of the Navajo with 

the Earth and outlines the Navajo "way of life". OSMRE recognizes 

and respects the intent and nature of this tribal policy, but it is the 

responsibility of the Navajo Nation alone to enforce/consider Diné Law 

in making decisions. The purpose of NEPA is to assess how project 

alternatives could potentially affect the ecological and the human 

environment, thus, the NEPA process reflects some of the concepts of 

environmental stewardship outlined in Diné Law . Diné Law , however, 

does not include any measureable and enforceable regulatory 

standards that could be technically applied to the vast majority of 

resources analyzed in the EIS. In order to clarify the role of Diné Law 

in this NEPA process, the EIS has been revised to include the 

following language in Section 1.4.2.6:  Chapter 1 (Purpose & Need) on 

the applicability of Diné Law on the Project: Footnote: It is worth noting 

that in 2007 the Navajo Nation developed legislation (1 N.N.C. §§ 201-

206) that codified Diné Law . Diné Law explains the origin of the 

Navajo people and their relationship with the Earth. This Navajo law is 

considered cultural in nature and lacks any measurable and 

enforceable regulatory standards that could be technically applied to 

measure effects; therefore, Diné Law is not used as a regulatory 

framework in this EIS. Further information on Diné Law, related to the 

use of the hogan at the Navajo Mine for traditional Navajo ceremonies 

for purposes of mitigating adverse impacts to the natural world from 

resource extraction, can be found on page 4.11-17. 
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Response 307.005 

The Project Proponent for the SMCRA permit is NTEC; MMCo (formerly 

BHP Navajo Mine Company) is the operator of the mine, and will 

continue to hold some of the permits, as described in the Draft EIS. 

Further information on permit status, beyond that provided in the Draft 

EIS, is available in the Permit Transfer EA conducted for OSMRE’s 

decision whether to transfer the SMCRA permit from BHP Navajo Mine 

to NTEC. 

Response 307.006 

See Master Response #7 for an explanation regarding the Navajo Mine 

Permit Transfer EA relationship to the Draft EIS. In regard to the request 

for due diligence documents, these are developed as part of a 

transaction to inform business decisions, therefore, such documentation 

is not a part of the Proposed Project evaluated in the Draft EIS. 

Response 307.007 

NTEC is an LLC created by the Navajo Nation and is a project 

applicant. In their purchase of the mine and with the transfer of the 

SMCRA permit, NTEC has stepped into the role of BHP Navajo Mine 

Company. The Navajo Nation is not a project applicant. They are a 

Cooperating Agency due to their tribal trust lands involved, issuance of 

the 401 Clean Water Act Certification, and jurisdiction over the project. 

The Navajo Nation is not the lead agency for the NEPA process, and 

at most can provide input for OSMRE's consideration during 

development of the Draft EIS. 

For the role of the Navajo Nation in the enforcement of tribal standards 

at FCPP, please see Master Response 11, Covenant 17. 
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Response 307.008 

The EIS utilizes and discloses tribal environmental standards where 

applicable within the Regulatory Framework subsection of each 

resource category, including 4.1-4, 4.5-4, and 4.8-3, in accordance 

with NEPA requirements. Table 1-1 also includes regulatory actions 

and roles of the Navajo Nation and Hopi Tribe. Further, Section 4.5.4 

of the EIS states that “The analysis of potential impacts to water quality 

is based on a comparison of water quality monitoring data at the FCPP 

and Navajo Mine Lease Area to NNEPA standards. These standards 

although not applicable to the FCPP, provide a consistent metric 

against which to evaluate potential changes to water quality as a result 

of the project alternatives. Further, the NPDES permit includes 

monitoring for some constituents for which NNEPA standards exist; 

these permit limits match the NNEPA standards.”  See Master 

Response #11 related to Covenant 17. 

Response 307.009 

Figure 4.5-8 provides a comparison of Morgan Lake surface water 

quality sampling to Navajo Nation standards for those constituents that 

were detected. Figure 4.5-9 compares water quality monitoring data in 

Chaco River upstream and downstream of the FCPP to Navajo Nation 

standards, and has been updated to include  more recent monitoring 

data. A discussion of these results is provided on pages 4.5-33 and 

4.5-34 of the Draft EIS. As shown on Figure 4.5-8, the concentration of 

constituents were at or below the Navajo Nation standard for all 

constituents, with the exception of one data point for aluminum which 

exceeds the chronic standard for aquatic habitat. Based on these data, 

OSMRE’s analysis concludes on page 4.5-57 that “continued 

operations regarding uptake and discharge of water from Morgan Lake 

would not adversely affect surface water quality of water bodies in the 

vicinity of the plant.” 
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Response 307.010 

The EIS utilizes and discloses tribal environmental standards where 

applicable within the Regulatory Framework subsection of each 

resource category, in accordance with NEPA requirements. See 

Response 307.008 and 307.009 for a discussion of OSMRE’s use of 

“tribal environmental standards as benchmarks.” See Master 

Response #6 Recirculating the Draft EIS and Master Response #11 

related to Covenant 17.  
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Response 307.011 

With regard to taking a “hard look” in general, please see Master 

response #1. The EIS provides a comprehensive and detailed analysis 

for all resource areas and technical issues raised in scoping. The 

technical methodologies employed for each resource area relied upon 

best available information and quantified potential effects. Specific 

reasoning for how each resource takes a “hard look” at issues is 

discussed in the responses below. In regards to cumulative effects, the 

baseline accounts for the past 50 years of FCPP/Navajo Mine 

operations; see Master Response 14. In many instances, prior 

operations have influenced the quality and characteristic of the existing 

environment and those effects are captured in the existing environment 

characterization. For example, Section 4.15.2.1 discusses historic CCR 

placement in Navajo Mine as part of the Affected Environment. 
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Response 307.012 

Please see Master Response #8, Draft EIS Comment Period Was Too 

Short. OSMRE extended the comment period by 30 days in order to 

provide additional time for the public to review the EIS and provide 

comments. In total, the public was given 91 days from March 28 to 

June 27, 2014 to review and comment on the Draft EIS. This public 

comment window is effectively double the length of time provided in 

the OSMRE NEPA Handbook (Section 2.E.3.n). In response to the 

claim that the public forum was not adequate, please see Master 

Response #9, Public Meeting Format.  

Response 307.013 

Please see Master Response #14, No Action Alternative and 

Environmental Baseline 
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Response 307.014 

With regard to taking a “hard look” in general, please see Master 

Response #1. The EIS provides a comprehensive and detailed 

analysis for all resource areas and technical issues raised in scoping. 

The furthest extent, the technical methodologies employed for each 

resource area relied upon best available information and quantified 

potential effects. Specific reasoning for how each resource takes a 

“hard look” at issues are discussed in the responses below. In regards 

to cumulative effects, the baseline accounts for the past 50 years of 

FCPP/Navajo Mine operations. In many instances, prior operations 

have influenced the quality and characteristic of the existing 

environment and those effects are captured in the existing 

environment characterization. For example, Section 4.15.2.1 discusses 

historic CCR placement in Navajo Mine as part of the Affected 

Environment. The BART determination and the Navajo Mine transfer 

are analyzed in this EIS; however, by acknowledging the changes from 

these federal actions in the environmental baseline, the Draft EIS 

avoids attributing beneficial impacts (e.g., reduced air emissions) to 

the Action alternatives, See Master Comment #14. 

Response 307.015 

Master Response #14 in part addresses this question. The effects of 

past operations are fully addressed in the EIS, in part through the 

description of the environmental setting. The setting includes two 

clearly differentiated discussions: the first is of the past 50 years of 

operations at full capacity, and the second is operations from 2014 to 

2018, the transition period within which the compliance actions with 

the EPA’s FIP for BART would be implemented. Public health is 

explicitly addressed in this way, including site specific data (soil, water, 

and air), as well as regional studies conducted by government 

agencies. With regard to mercury deposition, regional surface water 

quality conditions, which account for historic, ongoing power plant 

emissions, are described in Section 4.5.2.2; the results of site-specific 

soil data are addressed in public health and ecological risk  
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assessment; potential impacts of mercury deposition on fish species 

within the San Juan Basin waterway is discussed on Page 4.8-69.  

The cumulative impact assessment, which addresses the cumulative 

impacts of past, present, and reasonably-foreseeable future actions, 

explicitly brings the historic perspective to bear. This is also carried 

through the environmental justice analysis. 

Response 307.016 

See Master Response #14, Baseline. As described in the introduction 

to Chapter 4, Approach to Environmental Analysis, there have been 

two completed federal actions that may affect the continuing 

operations at FCPP, and at Navajo Mine. At FCPP, the EPA has made 

its ruling with respect to BART to control air emissions. For Navajo 

Mine, OSMRE has approved the SMCRA permit transfer from BNCC 

to NTEC (Section 2.4.1). These completed federal actions form part of 

the environmental baseline to which the effects of continuing 

operations and the Proposed Actions are compared.  

However, in each description of the environmental setting, the 

measured current conditions (prior to 2014) are described first; this 

includes the 50 years of prior operations, and describes the baseline 

that most people in the vicinity of the project experience. This 

description is followed by the expected conditions as a result of BART 

compliance or as a result of the SMCRA (interim period: 2014-2018) 

permit transfer. Environmental consequences are then determined 

relative to this baseline condition. 

This approach does not ascribe any environmental benefits to the 

project. In contrast, the benefits of these two completed actions are 

simply described as part of the environmental setting, specifically in 

that part of the setting that describes the “interim period” during which 

the FIP for BART is implemented. 
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Response 307.017 

As demonstrated by the project timeline and administrative record, the 

EIS process was initiated in July 2013 and the final BART decision 

was published August 2013, during the scoping period. As such, the 

Draft EIS baseline reflects the requirement of implementing this 

decision (which required either shut-down of Units 1, 2, and 3 or 

installation of emissions controls on all five units in order to meet 

specific thresholds). The timing of this implementation had no bearing 

on the date of issuance of the Draft EIS or its contents. 

Response 307.018 

Please see Master Response #1, Deficient Analysis and Master 

Response #14, Baseline, and response 307.019. In order to further 

clarify how the EIS analyzes the consequences of historic operations 

as it pertains to Section 4.5 Water Resources/Hydrology the following 

text has been added to page 4.5-1: The discussion incorporates the 

effects of the past 50 years of operations of the FCPP and the Navajo 

Mine on water resources through comparison of current conditions to 

water quality standards; current best management practices; historic 

data collected prior to FCPP and/or Navajo Mine operations; and 

hydrologic data collected upgradient and/or upstream of FCPP and/or 

Navajo Mine operations. 
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Response 307.019 

With regard to using Navajo Nation water quality standards see 

Responses 307.008, 307.009, and 307.010: Figure 4.5-8 provides a 

comparison of Morgan Lake surface water quality sampling to Navajo 

Nation standards for those constituents that were detected. Figure 4.5-

9 compares water quality monitoring data in Chaco River upstream 

and downstream of the FCPP to Navajo Nation standards. A 

discussion of these results is provided on pages 4.5-33 and 4.5-34 of 

the Draft EIS. As shown on Figure 4.5-8, the concentration of 

constituents were at or below the Navajo Nation standard for all 

constituents, with the exception of one data point for aluminum which 

exceeds the chronic standard for aquatic habitat. Based on these data, 

OSMRE’s analysis concludes on page 4.5-57 that “continued 

operations regarding uptake and discharge of water from Morgan Lake 

would not adversely affect surface water quality of water bodies in the 

vicinity of the plant.” With regard to taking a hard look at the full 75 

years of operation, please see Master Response #14, Baseline and 

Response 307.018. As described, the analysis considers the potential 

impact of another 25 years of operation in addition to the baseline 

conditions that are present and account for the past 50 years. With 

regard to the use of “Minor”, CEQ regulations require that NEPA 

analyses discuss the magnitude and duration of impacts; OSMRE 

NEPA Handbook page 2-31 specifically directs OSMRE to 

“characterize impact levels, i.e., negligible, minor, moderate, major or 

low, medium, high, etc.” Based on the data presented and comparison 

to Navajo Nation water quality standards, the conclusion matches the 

significance criteria presented in Section 4.5.4. Changes would affect 

the quantity or quality but not the use of water or are similar to those 

caused by random fluctuations in natural processes. 

Response 307.020 

Please see Master Response #14, Baseline and Master Response #7, 

Mine Transfer EA.  
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Response 307.021 

Please see Master Response #7, Mine Transfer EA, #14, No Action 

Alternative and Environmental Baseline. Cumulative impacts are 

addressed in Section 4.18 of the EIS.  
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Response 307.022 

See Master Response #7 for an explanation regarding the Navajo 

Mine Permit Transfer EA relationship to the Draft EIS. With regard to 

the request for the due diligence documents, these are developed as 

part of a transaction to inform business decisions, therefore, such 

documentation is not a part of the Proposed Project evaluated in the 

Draft EIS. 
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Response 307.023 

The Draft EIS acknowledges projected impacts of climate change and 

includes an extensive analysis of carbon dioxide equivalent (CO2e) 

emissions from FCPP. The emissions data are presented in a 

straightforward way, neither minimizing nor exaggerating global 

warming potential from FCPP. The conclusion that FCPP contribution 

relative to other sources is minor is consistent with the impact analysis 

methodology employed throughout the EIS, and the methodology 

presented in Section 4.2. This is also consistent with the Draft 

Guidance published by EPA in December 2014. 

The Final EIS was modified to address that in June 2014, EPA issued 

the “Clean Power Plan” proposal to cut carbon pollution from existing 

power plants. The EIS was changed to acknowledge the proposed 

plan; however, because of the uncertainties associated with the 

proposed plan and the proposed time frames, there is no change to 

the conclusions or analysis in the EIS. 

Response 307.024 

Please see Master Responses #1, Deficient Analysis, and #5, Climate 

Change. The EIS includes a robust analysis of climate change and the 

FCPP and Navajo Mine’s global warming potential, consistent with 

CEQ guidance. The conclusion that climate change impacts are minor 

relative to other sources is consistent with the impact analysis 

methodology employed throughout the EIS. 
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Response 307.025 

See Master Response #5 Climate Change. The EIS includes an 

analysis of baseline conditions relative to climate change. The EIS 

addresses regional contributions to climate change from 17 electric 

power-generating facilities in the Four Corners region (northeastern 

Arizona, southwestern Colorado, Navajo Nation, and northwestern 

New Mexico) within a distance of 400 km (248 miles), including FCPP 

and SJGS that report to Federal and tribal EPAs pursuant to Part 75 

(Table 4.2-4). Section 4.2 has additionally been expanded to discuss 

the social impacts of climate change. The impact of climate change on 

other resources is addressed in the cumulative impacts section 4.18 of 

the EIS. 

Response 307.026 

See Master Response #5 Climate Change. The EIS includes a robust 

analysis of climate change and the FCPP and Navajo Mine’s global 

warming potential. The EIS addresses regional contributions to climate 

change from 17 electric power-generating facilities in the Four Corners 

region (northeastern Arizona, southwestern Colorado, Navajo Nation, 

and northwestern New Mexico) within a distance of 400 km (248 

miles), including FCPP that report to Federal and tribal EPAs pursuant 

to Part 75 (Table 4.2-4). See Section 4.2.2.7, Regional and State GHG 

Emissions. 
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Response 307.027 

With respect to including the social cost of carbon for the Project, 

NEPA does not require a cost-benefit analysis, although CEQ NEPA 

regulations allow agencies to use it in NEPA analyses in certain 

circumstances (40 CFR § 1502.23). The CEQ regulation states (in 

part), “…for the purposes of complying with the Act, the weighing of 

the merits and drawbacks of various alternatives need not be 

displayed in a monetary cost-benefit analysis and should not be when 

there are important qualitative considerations.” 

The Interagency Working Group (IWG) of federal agencies was 

convened in order to facilitate compliance with Executive Order 12866, 

which requires that agencies recognize costs and benefits of 

regulatory rulemaking, including the Social Cost of Carbon (SCC).  The 

IWG developed a technical approach for monetizing the potential 

social cost from cumulative global emissions when developing 

regulation. The FCCP and Navajo Mine Energy Project EIS is not 

being prepared to support the promulgation of a regulation, but to 

inform the agencies' decisions whether or not to approve certain 

operating permits, lease amendments and right-of-way renewals. 

A quantitative analysis of the SCC has been added to the Final EIS in 
Section 4.2.  The Draft EIS considered the SCC in a qualitative 
manner, but did not quantify the effects. Subsequent to issuance of the 
Draft EIS, CEQ published Draft Guidance on climate change analysis 
(CEQ 2014), in which CEQ indicates that emissions monetization is 
not required in every project-level NEPA analysis. Nonetheless, 
OSMRE determined that a quantitative analysis would be included in 
the Final EIS, following the Interagency Working Group Methods. The 
results of the SCC analysis do not change the conclusions or the 
findings of level of significance for the Climate Change issue; however, 
the analysis has been added to provide additional context to OSMRE’s 
decision. 

 

 

 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-649 

 

Response 307.028 

With respect to including the social cost of carbon protocol for the 

Project. The Interagency Working Group (IWG) of federal agencies 

was convened in order to facilitate compliance with Executive Order 

12866, which requires that agencies recognize costs and benefits of 

regulatory rulemaking, including the Social Cost of Carbon (SCC).  The 

IWG developed a technical approach for monetizing the potential 

social cost from cumulative global emissions when developing 

regulation. The FCCP and Navajo Mine Energy Project EIS is not 

being prepared to support the promulgation of a regulation, but to 

inform the agencies' decisions whether or not to approve certain 

operating permits, lease amendments and right-of-way renewals. 

A quantitative analysis of the SCC has been added to the Final EIS in 
Section 4.2. The Draft EIS considered the SCC in a qualitative 
manner, but did not quantify the effects. Subsequent to issuance of the 
Draft EIS, CEQ published Draft Guidance on climate change analysis 
(CEQ 2014), in which CEQ indicates that emissions monetization is 
not required in every project-level NEPA analysis. Nonetheless, 
OSMRE determined that a quantitative analysis would be included in 
the Final EIS, following the Interagency Working Group Methods. The 
results of the SCC analysis do not change the conclusions or the 
findings of level of significance for the Climate Change issue; however, 
the analysis has been added to provide additional context to OSMRE’s 
decision. 
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Response 307.029 

With regard to alternatives to coal, please see Master Response #2, 
Alternatives. 

With respect to including externalized costs for the Project. NEPA does 
not require a cost-benefit analysis, although CEQ NEPA regulations 
allow agencies to use it in NEPA analyses in certain circumstances (40 
CFR § 1502.23). The CEQ regulation states (in part), “…for the 
purposes of complying with the Act, the weighing of the merits and 
drawbacks of various alternatives need not be displayed in a monetary 
cost-benefit analysis and should not be when there are important 
qualitative considerations.” 

The Interagency Working Group (IWG) of federal agencies was 
convened in order to facilitate compliance with Executive Order 12866, 
which requires that agencies recognize costs and benefits of 
regulatory rulemaking, including the Social Cost of Carbon (SCC).  The 
IWG developed a technical approach for monetizing the potential 
social cost from cumulative global emissions when developing 
regulation. The FCCP and Navajo Mine Energy Project EIS is not 
being prepared to support the promulgation of a regulation, but to 
inform the agencies' decisions whether or not to approve certain 
operating permits, lease amendments and right-of –way renewals. 

A quantitative analysis of the SCC has been added to the Final EIS in 
Section 4.2. The Draft EIS considered the SCC in a qualitative 
manner, but did not quantify the effects. Subsequent to issuance of the 
Draft EIS, CEQ published Draft Guidance on climate change analysis 
(CEQ 2014), in which CEQ indicates that emissions monetization is 
not required in every project-level NEPA analysis. Nonetheless, 
OSMRE determined that a quantitative analysis would be included in 
the Final EIS, following the Interagency Working Group Methods. The 
results of the SCC analysis do not change the conclusions or the 
findings of level of significance for the Climate Change issue; however, 
the analysis has been added to provide additional context to OSMRE’s 
decision. 

Response 307.030 

In June 2014, EPA issued the “Clean Power Plan” proposal to cut 

carbon pollution from existing power plants. The proposal establishes 
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state-by-state goals to reduce greenhouse gases by 2030. The focus is 

on power plants, but states have discretion to meet goals with a 

combination of industries. The proposed regulation is subject to 

comment and finalization. Additionally, tribal lands are not given goals at 

this time. A proposed timetable is suggested for moving into the process 

with tribes, with July 2017 being when EPA would have a proposed goal 

for tribal lands. States are given a year to establish programs, with a 

provision for a 2-year extension; therefore, 2020 is when states are 

required to have a program in place. The tribes will likely lag that by a 

year or two, with the compliance timeframe lagging also. Therefore, the 

suggestion that the Clean Power Plan’s 30 percent reduction should 

be applied to the FCPP and Navajo Mine Energy Project is not 

consistent with the EPA’s approach to taking a state-wide look at 

reductions and allowing states flexibility in how reductions can be met. 

The EIS was changed to acknowledge the proposed plan; however, 

because of the uncertainties associated with whether the plan will be 

adopted or modified, and how it would be implemented on the Navajo 

Nation, there is no change to the conclusions or analysis in the EIS. 

OSMRE notes that the implementation of EPA’s FIP for BART would 

result in a 26% reduction in GHG emissions from FCPP. The 26% 

reduction figure is correct. The Stamper report based calculations on 

power plant performance figures from the PSD permit. PSD permit 

applications are required to present “potential to emit” data rather than 

historic performance data. The historic performance data were used in 

preparation of the Draft EIS because they are a more accurate 

representation of operational conditions at the plant. 
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Response 307.031 

In June 2014, EPA issued the “Clean Power Plan” proposal to cut 

carbon pollution from existing power plants. The proposal establishes 

state-by-state goals to reduce greenhouse gases by 2030. The focus 

is on power plants, but states have discretion to meet goals with a 

combination of industries. The proposed regulation is subject to 

comment and finalization. Additionally, tribal lands are not given goals 

at this time. A proposed timetable is suggested for moving into the 

process with tribes, with July 2017 being when EPA would have a 

proposed goal for tribal lands. States are given a year to establish 

programs, with a provision for a 2-year extension; therefore, 2020 is 

when states are required to have a program in place. The tribes will 

likely lag that by a year or two, with the compliance timeframe lagging 

also. The EIS was changed to acknowledge the proposed plan; 

however, because of the uncertainties associated with the proposed 

plan, there is no change to the conclusions or analysis in the EIS. 

The assertion that a 30 percent reduction is a reasonably foreseeable 

requirement that should be addressed in the EIS is speculative; there 

is no certainty that tribal implementation will occur in the reasonably 

foreseeable future, if at all. 

The suggestion that the Clean Power Plan’s 30 percent reduction 

should be applied to the FCPP and Navajo Mine Energy Project is not 

consistent with the EPA’s approach to taking a state-wide look at 

reductions and allowing states flexibility in how reductions can be met. 

Coal-fired power plants are not required to be eliminated. 

Response 307.032 

Please see Master Response #2, Renewable Energy Alternatives. 
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Response 307.033 

The EIS addresses climate change contributions on a regional scale 
(Section  4.2.2.7, Regional and State GHG Emissions). Although not 
suggested in the CEQ guidance or Draft EPA guidance on climate 
change, the analysis of cumulative impacts of climate change takes a 
multi-media approach to addressing the resilience of the ecosystem. 
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Response 307.034 

The cumulative impacts from 17 regional power plants (including SJGS 

and NGS) are analyzed, showing the FCPP percentage contributions 

of regional GHG (Section  4.2.2.7, Regional and State GHG 

Emissions). The Climate Change section (4.2) is inherently cumulative 

in nature and evaluates FCPP emissions in a regional, national, and 

global context. In addition, Section 4.18.3.2 presents additional 

considerations of the cumulative impacts of climate change, including 

multi-media effects. 
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Response 307.035 

Section 4.17 considers project-specific impacts, and the findings 

(negligible to minor) reflect the specific analyses and modeling (air 

quality, human health, ecological analyses). Section 4.18 considers 

cumulative impacts, including mercury deposition and its 

environmental impacts. A detailed Human Health Risk Assessment 

(HHRA) was conducted for the Project. The HHRA was conducted 

according to the HHRA Protocol established by the EPA (2005b) for 

hazardous waste combustion facilities. The HHRA evaluated risk of 

inhalation of contaminations from stack emissions as well as from 

consumption of food and water within the deposition area. Past 

deposition was addressed through a project-specific soil sampling 

program, augmented by existing information from published sources. 

The Draft EIS cites additional studies (New Mexico Department of 

Health, Bunnell et al.) that addresses past and current public health 

issues. The findings are supported by data, and adequately 

characterize the environmental setting including past impacts, as well 

as potential future impacts. 
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Response 307.036 

Public health issues are addressed in Section 4.17 of the EIS; see 

Response 307.035. The analysis for public health focuses primarily on 

the human health risks from exposure to contaminants in air emissions 

produced by the proposed activities at the Navajo Mine and FCPP. 

Public health risks associated with hazardous materials, including the 

potential for public exposure to hazardous wastes, hazardous 

materials, or CCR is discussed in Section 4.15, Hazardous and Solid 

Wastes. In addition, the Draft EIS cites two public health studies 

conducted within the vicinity of the FCPP and Navajo Mine to further 

address this issue. 

Response 307.037 

Section 4.17 considers project-specific impacts, and the findings 

(negligible to minor) reflect the specific analyses and modeling (air 

quality, human health, ecological analyses). Section 4.18 considers 

cumulative impacts, including mercury deposition and its 

environmental impacts. A detailed Human Health Risk Assessment 

(HHRA) was conducted for the Project. The HHRA was conducted 

according to the HHRA Protocol established by the EPA (2005b) for 

hazardous waste combustion facilities. The HHRA evaluated risk of 

inhalation of contaminations from stack emissions as well as from 

consumption of food and water within the deposition area. Past 

deposition was addressed through a project-specific soil sampling 

program, augmented by existing information from published sources. 

The Draft EIS cites additional studies (New Mexico Department of 

Health, Bunnell et al.) that addresses past and current public health 

issues. The findings are supported by data, and adequately 

characterize the environmental setting including past impacts, as well 

as potential future impacts. 
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Response 307.038 

See response to EPA comment 243.009 for response to “perfunctory 

analysis”, and use of the New Mexico Department of Health study, 

Bunnell et al., and project specific analysis addressing project-specific 

and cumulative impacts to community health. Section 4.18 

(cumulative) has been augmented to include the discussion from 

Section 4.17 (Public Health and Safety) as it pertains to this issue. 

The comment notes “pollution that exceeds EPA standards,” but 

arsenic is present at high, natural levels in the background soils of 

much of the US Southwest including the Four Corners area. With 

regard to arsenic, the sentence quoted is cited in the Draft EIS as 

AECOM 2013. This report cites USGS soil sampling data which shows 

arsenic concentrations in soil, beyond the FCPP deposition and 

therefore representing the natural background of the area ranging from 

3.9 to 10 mg/kg (average 5.9 mg/kg).  

As stated in Section 4.18, shallow soil samples within the deposition 
area averaged 4.17 mg/kg, well within the same range of high natural 
background. Similar to the detailed discussion provided in 4.18.3.8 for 
metals, from the comparison of these data, it can be seen that recently 
measured soil metals concentrations within the future FCPP deposition 
area are generally within the range reported by the USGS for New 
Mexico. While regional variation in soil metals concentrations would be 
expected across the U.S, these data show that the arsenic 
concentrations currently within the deposition area (e.g., current 
conditions) would not be discernably different from the regional 
background level. However, it is also possible that concentrations 
measured in soils across the US Southwest reflect a mixture 
comprising both a natural geologic source as well as long-term 
historical anthropogenic contributions. Regardless of source, the 
current conditions data relates directly to past and present cumulative 
impacts since they integrate across time and space all local, regional, 
and global sources including naturally-occurring sources and those 
released from the first 50 years of FCPP emissions that may have 
been deposited in the San Juan Basin. Compared to environmental 
benchmarks such as background concentrations, the historic 
operations did not lead to discernably-increased concentrations. 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-659 

Based on the modeling of future conditions, the impact of future 
operations similarly would not lead to increases in arsenic above 
background levels. 
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Response 307.039 

The Draft EIS relied upon multiple lines of evidence to address air 

quality and its effects on public health. The Human Health Risk 

Assessment addressed the public health consequences of 

atmospheric deposition of air pollutants; the Fugitive Dust Analysis 

addressed whether the PM NAAQS are protective of public health, 

using the composition of Navajo Mine coal as the dust; and the Diesel 

Particulate Model addressed the public health impacts of air emissions 

from diesel equipment. In addition, the air quality analysis leading to 

the conclusion that the Four Corners Region is in attainment is 

extensive. The following sources of data were included in the analysis: 

A regional air monitoring network composed of 17 stations collectively 

measure ambient concentrations of six criteria air pollutants: 

 State and Local Air Monitoring Stations (SLAMS) (New Mexico, 

Colorado) 

 Tribal Monitors (Navajo Nation, Southern Ute Indian Tribe) 

 Non-EPA Federal Monitors (USFS, NPS) 

 Special Purpose Monitors (Colorado) 

 Interagency Monitoring of Protected Visual Environments 

(IMPROVE) (NPS) 

NMED Air Quality Modeling Study for the Four Corners Region (2009). 

The study addressed air quality impacts of growth, especially the oil 

and gas industry and electric power generation, on Class I and 

surrounding Class II areas in the Four Corners region.  

The Four Corners Air Quality Task Force model of air quality impacts 

of proposed mitigation strategies. A high resolution regional scale 

dispersion model of the Four Corners region was developed. 

An updated 2005 emissions inventory and a projected inventory for 

2018 were developed. The 2005 and 2018 inventories comprised 

emissions from electric power generation, oil and gas exploration and 

production, other proximate anthropogenic sources, along with 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-661 

applicable mobile source, fugitive dust, biogenic, and 

wildfire emissions. 

The EPA and National Acid Deposition Program (NADP) operate 

nationwide networks of deposition-oriented monitoring sites. 

CASTNET data were used for the historic 12-year period from 2000 

through 2011. The data were used to illustrate historic deposition 

trends as measured by the CASTNET monitoring program, showing 

absolute amounts of precipitation, total nitrogen compounds, and total 

sulfur compounds over the 12-year period. 

Annual summary data from seven National Trends Network (NTN) 

sites located at Canyonlands, Grand Canyon, Mesa Verde, Petrified 

Forest, Alamosa, Bandelier, and Green River was aggregated to 

provide a general estimate of historic deposition in the Four 

Corners region. 

Annual sampling data from four Mercury Deposition Network (MDN) 

sites located at Sycamore Canyon, Molas Pass, Mesa Verde, and 

Navajo Lake were compared and aggregated to provide a general 

estimate of historic mercury deposition in the Four Corners region. 

Annual sampling data from two AMoN sites located in Navajo Lake 

and Farmington were compared and aggregated to provide a general 

estimate of historic ambient ammonia concentrations in the Four 

Corners region. 

Several quantitative models were developed by the project applicants 

and critically reviewed for adequacy and accuracy by OSMRE. These 

models evaluate the potential air quality impacts of the Proposed 

Action and alternatives. These include calculations of mobile and 

stationary source emissions in comparison to federal standards; air 

deposition modeling; Ozone Assessment; and plume visibility. 

Response 307.040 

EPA established NAAQS for criteria pollutants that threaten human 

health and the environment (40 CFR Part 50). The CAA established 

primary standards to protect public health and secondary standards that 
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set limits to protect the environment (e.g., decreased visibility, damage 

to animals, crops, vegetation, and buildings). The ambient air quality 

standards are intended to protect the public health and welfare and 

specify the concentration of pollutants (with an adequate margin of 

safety) to which the public may be exposed without adverse health 

effects. The standards are designed to protect those segments of the 

public most susceptible to respiratory distress (known as sensitive 

receptors). The Four Corners area is designated attainment for all 

NAAQS. The air quality is therefore considered protective of human 

health and the environment. 

The Draft EIS relied upon multiple lines of evidence to address air 

quality and its effects on public health. The Human Health Risk 

Assessment addressed the public health consequences of 

atmospheric deposition of air pollutants; the Fugitive Dust Analysis 

addressed whether the PM NAAQS are protective of public health, 

using the composition of Navajo Mine coal as the dust; and the Diesel 

Particulate Model addressed the public health impacts of air emissions 

from diesel equipment. In addition the air quality analysis leading to 

the conclusion that the Four Corners Region is in attainment is 

extensive (see response to comment number 307.0394). 

The conclusion that there are minor impacts is consistent with the 

impact analysis methodology employed throughout the EIS. The health 

impacts are based on extensive analysis of the regional air quality and 

the EPA standards set to protect human health. 
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Response 307.041 

Please see response to Comment 243.009. 
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Response 307.042 

Water rights for the Navajo Mine were first permitted in 1958 with the 

stated use. The permit authorizes use of water for coal mining, coal 

processing and beneficiation, coal utilization including electric power 

generation and production of coal chemicals. Water management 

plans (including those addressing reasonably foreseeable increased 

demands for residential, municipal, and agricultural uses) developed 

subsequent to that date have accounted for this use of the water. 

Current water use at the Navajo Mine is discussed on page 4.5-39 and 

current water use at FCPP is discussed on pages 4.5-41 and 4.5-49 of 

the EIS. As discussed in Section 4.5.4.1, no changes to water use 

would occur as a result of the project. Therefore, there would be no 

change in baseline conditions.  

The Fruitland Formation is discussed in detail in Section 4.5 of the EIS. 

Section 4.5.2 of the EIS states, “Groundwater production within the 

Fruitland Formation is limited. The majority of exploratory drill holes 

within the Navajo Mine Lease Area have not produced measurable 

groundwater during drilling…baseline water quality in the Fruitland 

Formation (based on data collected from monitoring wells in Areas IV 

North and South and Area V) is poor and exceeds NNEPA surface 

water quality standards for livestock watering and drinking water.” 

Discussion of impacts to the Fruitland Formation can be found in 

Section 4.5.4.1 which states, “The amount of groundwater 

encountered during the proposed mining is expected to be limited. No 

water supply wells are located in the Fruitland Formation within the 

ROI. Additionally, the projected drawdown during mining would not 

affect any existing or anticipated future use based on drawdowns from 

the modeling simulations.”  

The shutdown of Units 1, 2, 3 decreased overall water usage at the 

FCPP; however, the analysis considers that the water right would 

remain the same and therefore does not include this as a 

beneficial impact. 
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Response 307.043 

Water use at the Navajo Mine and FCPP is permitted through the New 

Mexico Office of State Engineer (Permit 2838). Consumptive use for 

the duration of the project, with required BART retrofits at the FCPP, 

would not increase above the water rights allowed (See Section 2.2.4). 

The reduction in metal emissions from the FCPP, and accordingly the 

reduced deposition into surface water, is the result of the shutdown of 

Units 1, 2, and 3, and not due to the installation of SCR. There would 

be no change in the concentration of metals deposited into surface 

water as a result of the installation of SCR, and accordingly, no impact 

to surface water quality. Further, installation of the SCR would not 

change the composition of the CCR that would be disposed. With 

regard to the “hard look” at the project impacts to water resources, 

please see Master Response #1, Deficient Analysis. 
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Response 307.044 

Installation of SCR is an already completed action by EPA. The Draft 

EIS described the installation of the SCR as part of the baseline. The 

reduction in metal emissions from the FCPP is the result of the 

shutdown of Units 1, 2, and 3, and not due to the installation of SCR. 

Installation of the SCR would not change the composition of the CCR 

that would be disposed. Dry ash would be placed within a lined 

disposal area. Therefore, the analysis provided in Section 4.5 

regarding the potential impacts to groundwater and surface water 

quality from FCPP operations is correct. Further, there is no water 

involved in the operation of SCR. Therefore, there would be no impact 

to water quality as a result of the SCR. 

Response 307.045 

Installation of SCR is an already completed action by EPA. The Draft 

EIS described the installation of the SCR as part of the baseline. The 

reduction in metal emissions from the FCPP is the result of the 

shutdown of Units 1, 2, and 3, and not due to the installation of SCR. 

Installation of the SCR would not change the composition of the CCR 

that would be disposed. Dry ash would be placed within a lined 

disposal area. Therefore, the analysis provided in Section 4.5 

regarding the potential impacts to groundwater and surface water 

quality from FCPP operations is correct. Further, there is no water 

involved in the operation of SCR. Therefore, there would be no impact 

to water quality as a result of the SCR. 
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Response 307.046 

The NPDES permit for FCPP is treated the same as the NPDES 

permit for Navajo Mine, which is addressed as a federal action. Based 

on OSMRE consultation with EPA, the NPDES permit for FCPP has 

been administratively extended; therefore, the existing permit governs 

discharges at FCPP. Since the FCPP does not represent a new 

source, reissuance of the NPDES permit is not considered a major 

federal action and is not subject to NEPA regulations. 

Response 307.047 

The owners of FCPP submitted an application for a revised NPDES 

permit in 2005. EPA has administratively extended the current NPDES 

indefinitely; therefore, this permit governs discharges at FCPP.  Tables 

ES-2 and 1-1 have been changed to include, “Approve or disapprove a 

renewed National Pollutant Discharge Elimination System (NPDES) 

permit under Section 402 of the CWA” within the EPA Authorities and 

Actions under the FCPP and Associated Facilities. The FCPP is 

required to comply with the federal Clean Water Act; there are no 

unpermitted waste discharges from the plant. Impacts to water quality 

due to continued operation of the FCPP is addressed on page 4.5-57 

of the Draft EIS. With regard to recirculation of a revised draft, please 

see Master Response #6, Recirculation of the Draft EIS. 
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Response 307.048 

EPA notes that the permit has been administratively extended. 

§122.6 Continuation of expiring permits. 

(a)  EPA permits. When EPA is the permit-issuing authority, the 

conditions of an expired permit continue in force under 5 U.S.C. 

558(c) until the effective date of a new permit (see §124.15) if: 

(1)  The permittee has submitted a timely application under 

§122.21 which is a complete (under §122.21(e)) application for 

a new permit; and  

(2)  The Regional Administrator, through no fault of the permittee 

does not issue a new permit with an effective date under 

§124.15 on or before the expiration date of the previous permit 

(for example, when issuance is impracticable due to time or 

resource constraints). 

(b)  Effect. Permits continued under this section remain fully effective 

and enforceable. 

(c)  Enforcement. When the permittee is not in compliance with the 

conditions of the expiring or expired permit the Regional 

Administrator may choose to do any or all of the following: 

(1)  Initiate enforcement action based upon the permit which has 

been continued; 

(2)  Issue a notice of intent to deny the new permit under §124.6. If 

the permit is denied, the owner or operator would then be 

required to cease the activities authorized by the continued 

permit or be subject to enforcement action for operating 

without a permit; 

(3)  Issue a new permit under part 124 with appropriate conditions; 

or  

(4)  Take other actions authorized by these regulations. 
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Response 307.049 

Based on OSMRE consultation with EPA, EPA has noted that the 

NPDES permit has been administratively extended, therefore the 

existing permit conditions are the ones that govern FCPP discharges. 
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Response 307.050 

EPA has noted that the NPDES permit has been administratively 

extended, therefore the existing permit conditions are the ones that 

govern FCPP discharges. 

According to the EPA proposed rule for effluent limitation guidelines: 

 EPA is not proposing to revise the BPT effluent guidelines or 

establish BCT effluent guidelines in this notice because the 

same wastestreams would be controlled at the proposed BAT/ 

BADCT (NSPS) level of control. EPA is proposing to remove 

FGD wastewater, FGMC wastewater, gasification wastewater, 

and leachate from the definition of low-volume wastes. As a 

result, EPA is making a structural adjustment to the text of the 

regulation at 40 CFR Part 423 to add paragraphs that list these 

four wastestreams By name, along with their applicable effluent 

limitations. The reformatted regulatory text for these four 

wastestreams includes BPT effluent limits, which are the same 

as the current BPT effluent limits for low volume wastes. 

 A description of the proposed rule for effluent limitation 

guidelines has been added to Section 4.5: On June 7, 2013, 

EPA proposed a rule to amend the effluent limitations 

guidelines and standards for the Steam Electric Power 

Generating category (40 CFR Part 423), within which the FCPP 

falls. The proposed rule aims to strengthen the existing controls 

on discharges from these plants; it sets the first federal limits 

on the levels of toxic metals in wastewater that can be 

discharged from power plants, based technological advances 

over the last three decades. The current effluent guidelines 

were last updated in 1982 and focus on settling out particulates 

rather than treating dissolved pollutants, as do the proposed 

rules. The updated regulation is also proposed because new 

technologies in the industry and implementation of pollution 

controls have altered wastewater streams.  
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The proposed rule would establish new or additional requirements 

for wastewater streams from flue gas desulfurization, fly ash, 

bottom ash, flue gas mercury control, and gasification of fuels, 

including coal. The proposed standards are based on data 

collected from industry and are designed to provide flexibility in 

implementation; the rules propose phasing in new requirements 

between 2017 and 2022. It should be noted that the required new 

technology is already installed at a number of plants. The 

proposed rule identifies four possible regulatory options that vary 

in the number of waste streams covered, size of the units 

controlled, and stringency of controls. EPA will take comment on 

all of these options, which it will use to help inform the most 

appropriate final standard (EPA 2013g) 

It is beyond the scope of NEPA to forecast the cost of electricity as 

result of additional regulatory requirements being implemented at 

FCPP. The economic viability of continuing operation of FCPP with 

potential regulatory requirements is dependent on the ability to pass 

costs onto ratepayers; the basis for this decision is discussed in 

Master Response #13. 
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Response 307.051 

A discussion of the effects of water withdrawals from the San Juan 

River has been added to the EIS pursuant to the new EPA rules, which 

were not in effect at the time the Draft EIS was published. These new 

rules have been reviewed during the Section 7 consultation process 

with USFWS, and the EIS has been made consistent with those 

findings. 

See also Master Response #13, Cost of Electricity. 
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Response 307.052 

This study was initiated in Morgan Lake, but was not completed, as the 

proposed 316b rule that prompted the study was withdrawn. No 

studies were ever conducted on entrainment/impingement effects on 

the San Juan River. However, a qualitative evaluation of 

entrainment/impingement has been included in the Final EIS at 

Section 4.7.4.1. 
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Response 307.053 

A description of the proposed rule for effluent limitation guidelines has 

been added to Section 4.5: On June 7, 2013, EPA proposed a rule to 

amend the effluent limitations guidelines and standards for the Steam 

Electric Power Generating category (40 CFR Part 423), within which 

the FCPP falls. The proposed rule aims to strengthen the existing 

controls on discharges from these plants; it sets the first federal limits 

on the levels of toxic metals in wastewater that can be discharged from 

power plants, based technological advances over the last three 

decades. The current effluent guidelines were last updated in 1982 

and focus on settling out particulates rather than treating dissolved 

pollutants, as do the proposed rules. The updated regulation is also 

proposed because new technologies in the industry and 

implementation of pollution controls have altered wastewater streams.  

The proposed rule would establish new or additional requirements for 

wastewater streams from flue gas desulfurization, fly ash, bottom ash, 

flue gas mercury control, and gasification of fuels, including coal. The 

proposed standards are based on data collected from industry and are 

designed to provide flexibility in implementation; the rules propose 

phasing in new requirements between 2017 and 2022. It should be 

noted that the required new technology is already installed at a 

number of plants. The proposed rule identifies four possible regulatory 

options that vary in the number of waste streams covered, size of the 

units controlled, and stringency of controls. EPA will take comment on 

all of these options, which it will use to help inform the most 

appropriate final standard (EPA 2013g). 

It is worth noting that EPA has extended its deadline to publish a final 

rule to September 30, 2015. As stated in the Final CCR rule published 

December 2014, EPA plans to harmonize the implementation of the 

CCR rule with the ELG and other pending related EPA rules 

and guidance. 

The costs associated with implementation of the effluent limitation 

guidelines if finalized, are summarized in the draft EPA rule. The 

additional marginal costs of operations are addressed through the 
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ratemaking processes of each state’s utilities commission (e.g., 

Arizona Corporation Commission, New Mexico Public Regulation 

Commission). Please see Master Response #13, Cost of Electricity. 

Response 307.054 

As discussed in Section 4.5 and shown in Figure 4.5-6, based on a 

review of monitoring data collected between 2002 and 2010, water 

quality in Morgan Lake meets the Navajo Nation standards for 

secondary human contact and fish consumption. These standards are 

representative of the results of public health studies and are meant to 

be protective of public health. As stated on page 4.5-42 of the Draft 

EIS, “the analysis of potential impacts to water quality is based on a 

comparison of water quality monitoring data at the FCPP and Navajo 

Mine to NNEPA standards. These standards, although not legally 

enforceable at the FCPP, provide a consistent metric against which to 

evaluate potential changes to water quality as a result of the project 

alternatives. Further, the NPDES permit includes monitoring for some 

constituents for which NNEPA standards exist; these permit limits 

match the NNEPA standards.” Based on this comparison, designated 

beneficial uses of the lake for recreation purposes are protected and 

there is no human health risk associated with contact with surface 

water at Morgan Lake. 
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Response 307.055 

Discussion of the inspection of the coal ash disposal areas is provided 

on page 4.5-58, which reiterates the conclusion of the inspection that 

no substantial seepage was identified. The seepage intercept trenches 

are displayed on Figure 4.5-2. Groundwater seepage beneath the ash 

disposal areas is found on page 4.5-57. EPA and their consultants’ 

assessment of the seepage from the embankments is discussed on 

page 4.5-58. 

Water quality data in Chaco River upstream and downstream of the 

FCPP is presented in Figure 4.5-9. However, the following sentence 

has been added to the discussion: Flow rate of the seep, as measured 

during the latter half of 2011, was 0.0 gallons per minute (i.e. no 

seepage) from July to August, peaked at 0.60 gallon per minute at the 

beginning of August 2011 and then steadily decreased to 0.0 gallons 

per minute by the beginning of October, where it remained dry through 

the rest of the year. 

A BA was conducted for the entire project in accordance with Section 

7 of the ESA. Chaco River is included within the area of effect 

evaluated in the BA. The USFWS used the BA to develop its Biological 

Opinion, which is included as an appendix to the Final EIS. For this 

particular issue, our assessment indicates there is no exposure 

pathway to Chaco River. 

As described in the Draft EIS, APS has installed extraction wells to 

remove water from the seeps and return it to the ash ponds or 

evaporation ponds. EPA has indicated that they are considering how 

to address the seeps in the future; however, OSMRE’s review of the 

data provided indicates that the trench system, as described in Section 

4.5 of the Draft EIS is the best available technology for preventing 

groundwater flows into the Chaco River (see page 4.5-57) and based 

on this assessment and construction of trench to shale, it is effective. 

All data used in the preparation of the Draft EIS is part of the 

Administrative Record and available upon request. 
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Response 307.056 

Please see response to Comment 307.055. 

Response 307.057 

The investigation of discharge from the FCPP garage fueling area is 

discussed in Section 4.15.2.2. 

The following text has been copied from Section 4.15 and added to 

Section 4.5: As discussed in more detail in Section 4.15, an ongoing 

investigation is underway at FCPP analyzing potential impacts to 

groundwater in the vicinity of a potential fuel release near the garage 

storage facility. The initial investigation found that groundwater near the 

garage storage facility is 6 feet below ground surface and flows 

northwest at a gradient of 0.009 foot per foot, away from Morgan Lake. 

The groundwater grab sample contained 170 mg/L of TPH 

(Mongollan 2013).  

In addition, data from a more recent site assessment has been added 

to the section as follows: 

 A limited Phase II Environmental Site Assessment of the 

garage fueling area was conducted in December 2013 to 

identify volatile organic compounds (VOCs) to soil and 

groundwater. Analytical results in groundwater monitoring 

results indicate detections of benzene and TCE exceeding the 

maximum contamination level of 5 µg/L in the samples 

collected from one of the monitoring wells (FCPP-GF-3). Vinyl 

chloride and 1,1-DCE were detected in excess of maximum 

contaminant levels of 2 and 7 µg/L, respectively, in the samples 

collected in FCPP-GF-2. All other analytes were either detected 

below the respective maximum contaminant levels, where 

established, or below the lower reading limit. These data 

indicate the petroleum levels are not continuing to be released 

into soils or groundwater. 
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 APS has committed to fully characterize the impacts at the site 

in the groundwater, identify the source of the impacts, evaluate 

remedial measures and, if appropriate, initiate remediation. The 

objective of any proposed remedial action is to reduce 

contaminant concentrations in the soil to levels below 

appropriate risk-based cleanup criteria and to remove source 

material that may potentially impact or further impact the 

groundwater, to the extent technically feasible. To achieve the 

objective, the site will be remediated in a manner that ensures 

concentrations remaining in the soil and groundwater are 

protective of human health and the environment and will 

restore the site, to the extent necessary, to support existing and 

proposed future uses (APS 2014). 
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Response 307.058 

As described in the Draft EIS, discharges from FCPP into Morgan 

Lake and No Name Wash are regulated by the EPA through the 

facility’s NPDES permit. Page 4.5-50 pf the EIS has been updated to 

state, “Further, the NPDES permit includes monitoring for some 

constituents for which NNEPA standards exist; these permit limits 

match the NNEPA standards.” While the Navajo Nation has identified 

beneficial uses of No Name Wash, Chaco River, San Juan River, and 

Morgan Lake and has tribal water quality standards, per the APS 

lease, these standards are not enforceable with regard to discharges 

from the FCPP. The following sentence has been added to page 4.5-

40 of the EIS, “No tribal, state, or federal water quality standards apply 

to discharges from FCPP or water quality in Morgan Lake; comparison 

to NNEPA standards is for context only.” The EIS compares the results 

of surface water quality monitoring to tribal standards as shown in 

Figures 4.5-8 and 4.5-9 of the Draft EIS.  

Response 307.059 

The following language has been added to Section 4.5 to clarify the 

discussion of waters of the U.S.: 

USACE reviewed and accepted APS/FCPP’s delineation materials and 

approved jurisdictional request showing one isolated exhibit of OHWM 

and one isolated wetland; USACE moved forward with an isolated-

and-not-jurisdictional determination for those isolated waters under 

current regulations governing isolated waters. As such, USACE has 

determined that a permit is required for the Pinabete SMCRA Permit 

Area, but not the FCPP. 

Further, as discussed on page 4.5-59, APS would avoid all delineated 

waters of the U.S. and maintain a 300-foot buffer from it during 

construction of the ash pond. Therefore, no impacts to waters of the 

U.S. would result from the proposed action. Based on a review of the 

delineation and the Project plans, removal of the non-jurisdictional 

drainages would not alter stormwater runoff and hydrology. 
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Response 307.060 

EPA established NAAQS for criteria pollutants that threaten human 

health and the environment (40 CFR Part 50). The CAA established 

primary standards to protect public health and secondary standards 

that set limits to protect the environment (e.g., decreased visibility, 

damage to animals, crops, vegetation, and buildings). The ambient air 

quality standards are intended to protect the public health and welfare 

and specify the concentration of pollutants (with an adequate margin of 

safety) to which the public may be exposed without adverse health 

effects. The standards are designed to protect those segments of the 

public most susceptible to respiratory distress (known as sensitive 

receptors). The Four Corners area is designated attainment for all 

NAAQS. The air quality is therefore considered protective of human 

health and the environment. 

The Stamper Report acknowledges that regional air quality does not 

exceed NAAQS. Projected future exceedances of ozone result from 

The Stamper Report deriving conclusions from a different set of data 

inputs than the EIS (see Comment 307.074).  

On December 17, 2014, EPA published a proposal to revise the 

NAAQS standard for O3 from the current 75 parts per billion (ppb) to 

65 - 70 ppb (Fed. Reg. 75234). The EPA proposal was published 9 

months after the release of the Draft EIS; therefore, the analysis 

contained within the Draft EIS pre-dates the NAAQS proposal. The 

purpose of publishing a draft proposal is to solicit comment from the 

public and industry; EPA will consider comments in promulgating a 

final rule. In response to comments on this proposal the EPA may 

decide on a final primary standard of anywhere from 60 to 70 ppb, or 

may come to a different conclusion altogether. Because of the 

uncertainty in the final decision timing, uncertainty as to the final 

determination of primary and secondary standards, and the uncertainty 

related to implementation of any new standards, the Final EIS impact 

analysis has been conducted against the current O3 standards. In 

addition, EPA in their source-specific FIP for BART addressed NOx 

emissions from the FCPP, the primary O3 precursor compound emitted 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-681 

from the stacks. In this final action, EPA required FCPP to reduce NOX 

emissions, a primary O3 precursor compound. This settled EPA action 

was included in the Draft EIS analysis of potential FCPP O3 emissions 

impacts, and is unchanged in the Final EIS analysis. 

With regard to regional haze, please see Response 307.072. 
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Response 307.061 

The Draft EIS includes a full and complete analysis of potential 

impacts to air quality and public health in Section 4.1, 4.17 and 

cumulative impacts of these resource areas in 4.18. Specific 

comments noted in the expert reports appended to the comment letter 

are addressed in the bracketed responses below. See also Master 

Response #14, Baseline and Master Response #6, Reissuance of the 

Draft EIS. 
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Response 307.062 

The Stamper Report derives conclusions from a different set of data 

inputs than does the EIS. Stamper used data from the PSD 

application, which is based on the power plant units’ potential to emit; 

whereas, the EIS analysis was performed using historical performance 

data. PTE is determined by assuming maximum (i.e., 100 percent) 

design capacity operating 8,760 hours per year, which is not possible 

in reality due to required downtime for maintenance and repairs. The 

historical data provide a more accurate representation of how the plant 

operates in the real world.  

For a power plant, annual capacity factor is calculated by dividing actual 

process throughput by PTE throughput, whether generation (MW-hrs/yr) 

or heat input (mmBTU/yr). For FCPP base load, annual capacity factors 

determined from certified Part 75 data during the 12-year historical data 

period were 74.9 to 92.5 percent (generation basis) and 60.7 to 76.9 

percent (heat input basis). This range of capacity factors was taken into 

account in the Draft EIS in order to realistically project maximum future 

emissions in a non-speculative manner. 

Response 307.063 

The EIS was modified to include clarification on the Title V permit 

provided by the Navajo Nation EPA as a footnote on page 4.1-1: 

In 2005, the Nation and owners of the FCPP entered into 
a VCA under which FCPP agreed to apply for and obtain 
a CAA Title V operating permit from NNEPA provided, 
among other things, that permit requirements would be no 
more stringent than federal requirements unless FCPP 
agreed to more stringent requirements and the 
administration and enforcement of the permit would be no 
more stringent than what EPA would do and that would be 
required under federal court decisions. The current Part 
71 permit for FCPP expired August 1, 2013. FCPP 
submitted a timely permit renewal application on January 
25, 2013. FCPP may operate according to their present 
permit terms and conditions until NNEPA either issues a 
new permit or denies their renewal application. 
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Response 307.064 

Please refer to Master Response #14 regarding the baseline setting. 

Regional surface water quality conditions, which account for historic, 

ongoing power plant emissions, are described in Section 4.5.2.2. 

Potential impacts of mercury deposition on fish species within the San 

Juan Basin waterway is discussed on Page 4.8-69. Further, this topic 

is described in detail in the Biological Assessment submitted to the 

USFWS in support of the Section 7 consultation process under the 

ESA. The USFWS Biological Opinion based on this Biological 

Assessment is included as an appendix to the Final EIS. Page 4.18-

43, Section 4.18.3.5 identifies mercury deposition cumulative impacts 

as potentially major impacts to water quality. Section 4.18.3.8 

discusses in detail the potential cumulative effects to species due to 

mercury deposition, evaluating both current conditions (which 

accounts for the 50 year operation of the plant and mine) and future 

conditions. 
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Response 307.065 

OSMRE critically reviewed the workplans for soil sampling methods, in 

part to characterize air deposition. OSMRE required more extensive 

sampling, both geographically and with depth, in order to adequately 

characterize the existing environment. As a result, the Proponents 

modified the soil sampling workplan, based on OSMRE comments. 

The soil analysis was conducted according to the modified workplan, 

representing a robust dataset on which to base EIS impact analysis. 

 No significance threshold exists for the deposition of metals itself. 

Thresholds are stated for air emissions (NAAQS) in Section 4.1. For 

impacts to biological resources, an ecological risk assessment was 

conducted and results were incorporated as appropriate into 

Sections 4.6, 4.7 and 4.8 of the Draft EIS. 

Response 307.066 

At the time the Draft EIS was developed, the Applicants’ air quality 

modeling was on hold, pending the EPA approval of changes to the 

AERMET/AERMOD model. Mr. Gebhart is correct in pointing this out; 

however, EPA ultimately supported this option for the EIS after EPA 

experts, having the benefit of further information, expressed support 

for the use of the non-guideline option in 2014 because this option is 

based upon peer-reviewed literature and due to favorable evaluation 

results. A non-guideline model justification was included in the NAAQS 

modeling report in Appendix C, which documented the scientific 

applicability of the non-guideline options. Presentations at a May 2014, 

EPA workshop showed superior model evaluation performance for this 

option with applications involving tall stack releases such as those 

occurring at the FCPP. EPA Region 9, the agency reviewing this 

approach for the FCPP EIS, agreed to its use.  

Regarding the initially suggested sensitivity study, the availability of a 

current version of AERMOD had been delayed until May 2014. During 

that time, additional evaluation studies, most notably involving a North 

Dakota database, indicated that the default approach without the low 

wind speed option is clearly over-predicting, so use of the default 
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approach, even in a sensitivity study, would be misleading.  Thus, in 

addition to EPA’s explicit approval of the non-guideline option, it was 

determined that the sensitivity study would serve little or no purpose.   
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Response 307.067 

For the SO2 NAAQS demonstration modeling, AECOM assumed a 

maximum emission rate of 2,816 lbs/hr for Units 4 and 5 operating 

simultaneously or 12,334 tons/yr, which is 2.6 percent greater than the 

Part 75 maximum of 12,022 tons/yr for the 2005-11 timeframe. Thus, 

the SO2 demonstration modeling is conservative and realistic because 

it assumed an SO2 emission rate, which is consistent with Part 75 

actual historic maxima. As such, EPA-approved quantifications were 

used for SO2 modeling input. 

Regarding the comment on mitigation measures, based on the results 

of the impact analysis which identified no major impacts, no mitigation 

measures were recommended. 

Response 307.068 

When sulfur dioxide (SO2) is present in stack gas, excess ammonia 

(NH3) from SCR operation (slip) can react in the presence of water 

vapor and oxygen to form ammonium sulfate ([NH4]2SO4), which is a 

white crystalline compound that can contribute to plume visibility under 

certain atmospheric and lighting conditions. 

The Draft EIS contained estimated quantities of SCR reagent that APS 

would need to operate Units 4 and 5 in the future (either 29.4% 

aqueous ammonia solution; dry urea as 56.67% NH3 pellets; or 45% 

aqueous urea “NOxAMID” solution). A chemical mass balance analysis 

was conducted, which assumed 5 ppmv ammonia slip @ 3% O2 slip as 

BART (mitigated) in lieu of a more conventional 10 ppmv slip @ 3% 

O2 (unmitigated). 

The results of the chemical mass balance showed that for 5 ppmv slip 

(BART), about 285,000 lbs/yr (142.5 tons/yr) of ammonia would be 

emitted as slip, or about 1.7 percent of ammonia used (injected).  

If slip were 10 ppmv, about 285 tons/yr of ammonia would be emitted 

as slip; thus, BART is a 50 percent reduction in ammonia slip.  
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Regarding the comment on mitigation measures, based on the results 

of the impact analysis which identified no major impacts, no mitigation 

measures were recommended. 

Response 307.069 

The air quality modeling included conservative assumptions that would 
provide conservative conclusions on air quality impacts.  Even with the 
conservative analysis, impacts were not determined to be significant, 
therefore not requiring mitigation measures beyond the proponent-
proposed measures. 

Response 307.070 

No change to the EIS was necessary based on the comment, because 

the methods used in the underlying AECOM NAAQS modeling report 

(2013a) follow EPA-approved methodology. As shown in Table 2-2 of 

the AECOM NAAQS modeling report used EPA-approved emission 

factors and speciation data (AP-42, Fifth Edition Compilation of Air 

Pollutant Emission Factors, Volume 1: Stationary Point and Area 

Sources; EPA report EPA 68-D-98-046; also a source test elsewhere 

combined with EPRI data) to characterize PM10 and PM2.5. This 

information is summarized below: 

1.  Filterable Particulate (PM) of 0.015 lb/mmBTU is based on the 40 

CFR 49 BART Rule (i.e., the objective requirement of the Action) 

2.  Total Filterable PM10 of 0.0138 lb/mmBTU is based on EPA AP-42 

Table 1.1-6; 92% of filterable PM 

3.  “Coarse” Filterable PM10 of 0.00585 lb/mmBTU is the difference of 

total filterable (#2 above) minus fine filterable (#4 below) 

4.  Fine Filterable PM2.5 of 0.00795 lb/mmBTU is based on EPA AP-

42 Table 1.1-6; 53% of filterable PM 

5.  Fine “Soil” PM2.5 of 0.00766 lb/mmBTU is the difference of fine 

filterable (#4 above) minus fine elemental carbon (#6 below) 

6.  Fine Elemental Carbon PM2.5 of 0.00029 lb/mmBTU is based on 

EPA Report No. 68-D-98-046 Table 25. Summary of Available 

Emissions Measurements for Particulate Elemental and Organic 
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Carbon; 3.7% of PM2.5 resulting from AECOM’s interpretation of 

table data.  

7.  Total Condensable PM10/PM2.5 of  0.00835 lb/mmBTU is the sum 

of sulfuric acid mist (#8 below) plus condensable organics (#9 

below) 

8.  Condensable sulfuric acid mist of 0.00435 lb/mmBTU from SCR 

operation is based on a source test elsewhere and EPRI removal 

efficiency (%) 

9.  Condensable organics of 0.004 lb/mmBTU is based on EPA AP-

42 Table 1.1-5; 20% of 0.02 lb/mmBTU 

10.  Grand Total PM10 of 0.02215 lb/mmBTU is the sum of total 

filterable (#2 above) plus total condensable (#7 above) 

11.  Grand Total PM2.5 of 0.01630 lb/mmBTU is the sum of fine 

filterable (#4 above) plus total condensable (#7 above) 

As shown above, except for the BART Rule and EPRI/test data, the 

PM10 and PM2.5 speciations used in the NAAQS modeling report are 

per EPA guidelines:   

 AP-42 Table 1.1-5. Condensable Particulate Matter Emission 

Factors for Bituminous and Subbituminous Coal Combustion 

 AP-42 Table 1.1-6. Cumulative Particle Size Distribution and 

Size-Specific Emission Factors for Dry Bottom Boilers Burning 

Pulverized Bituminous and Subbituminous Coal 

 EPA Report No. 68-D-98-046 Table 25. Summary of Available 

Emissions Measurements for Particulate Elemental and 

Organic Carbon (AECOM’s interpretation of table data). 

In general, AP-42 default emission factors (guidelines) are inherently 

conservative and tend to nominally overestimate emissions in most 

circumstances. In many cases, source testing can show that actual 

emissions from stationary sources may be less than emissions 

calculated using AP-42 factors. Thus, since EPA default emission 

factors – in combination with the BART upper limit for filterable PM 

(item 1 above) – were used for characterization, PM10 and PM2.5 
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emissions were not likely underestimated for NAAQS 

modeling purposes. 

Response 307.071 

The EPA and the National Park Service (NPS) approved the study 

approach used for air quality modeling and the draft modeling studies 

were evaluated by EPA and NPS air quality experts. The agency experts’ 

recommendations were taken into account in the final modeling and EPA 

and NPS signed off on the final methodologies. Additionally, the Stamper 

Report derives conclusions from a different set of data inputs than does 

the EIS. Stamper used data from the PSD application, which is based on 

the power plant units’ potential to emit; whereas, the EIS analysis was 

performed using historical performance data. The historical data provide a 

more accurate representation of how the plant operates, because it 

includes planned and unplanned outages. The historic operational history 

is described by a “capacity factor”. Using the total “potential to emit”, as in 

the Stamper report, overestimated actual emissions because it relies on 

the “nameplate” capacity, which in fact is never achieved by operating 

power plants. Additionally, Stamper used different years of data than the 

EIS did (see Comment 307.074). 

Regarding use of annual data, in order to adequately assess historic 

emissions and trends, the Draft EIS air quality data analysis uses data 

from 2000 through 2011, an inclusive period of 12 complete 4-season 

years. The Draft EIS air quality data acquisition and analysis was 

performed in the fall of 2012 and winter of 2013 according to the Draft 

EIS project schedule. At the time of the analysis, the most recent full 

year of certified (quality assured) Part 75 emissions data and SLAMS 

ambient data available from the EPA was 2011. The EPA does not 

typically release certified data for a calendar year before the spring of 

the following year; thus, 2012 and 2013 data were not available in time 

for the Draft EIS analysis. Also, IMPROVE data only through 2010 was 

available, while most NADP data was available through 2011. 

The data set represents a sufficient historic timeframe from which to 

project general future trends, and adding one or two more years to the 

historic data period would not substantially affect projections of future 

emissions – which are based on broad assumptions about future 
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capacity factors – or substantially affect any general conclusions about 

the overall magnitudes of those emissions.  

Additionally, analysis was based on averaging the 2 years from 2000 

to 2011 with highest emissions. The average of the two “peak” years is 

approximately 9 percent higher than the 12-year average, indicating 

reasonable consistency across the years. The average of two peak 

years was carried through the analysis as a conservative correction 

factor. Therefore, adding new data to the analysis will not change the 

air quality analysis or the conclusions drawn. 

Due to seasonal variations in power plant utilization, only complete 

years should be used to assess long-term trends. Partial years (e.g., 

early 2014) should not be used due to the risk of biasing results with 

seasonal anomalies, e.g., cold winters and hot summers. 
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Response 307.072 

Visibility degradation is caused by diffraction, refraction, phase-shift, 

and absorption of light by atmospheric particles, aerosols, and gases 

that are nearly the same size as the wavelengths of the visible light 

spectrum. Without the effects of anthropogenic air pollution, maximum 

natural visual range in the western United States is about 120 miles or 

6.9 deciviews (dV) (CIRA 1999). The Draft EIS identified the 16 Class I 

areas within a 300 kilometer (186 mile) radius of FCPP, ten of which 

host IMPROVE sites and ten other Class I areas (outside 300 km) in 

the general vicinity. 

The Draft EIS ranked historic dV data for the 15 IMPROVE sites into 

the lowest 20 percent of days (good visibility), the highest 20 percent 

of days (poor visibility), and the average of all days (typical visibility) for 

2000 through 2010. The Draft EIS aggregated visibility data for the 10 

IMPROVE site within 300 kilometers of FCPP. The aggregate data 

represent regional averages and trends. Mean (average) and median 

(mid-point) values were shown for comparison purposes. As was 

shown by the data, means and medians were in reasonable 

agreement. The Draft EIS shows that overall dV improvements are 

about 1.2 to 1.4 for the lowest 20%, highest 20%, and average of all 

days in a year. This correlates to approximately 30%, 10%, and 15% 

visibility improvements, respectively, over the 11-year period. 

The Draft EIS shows that regional visibility has improved during the 

11-year period, apparently due to improved control of air pollution from 

sources such as power plants. Thus, progress is apparent toward the 

future goal of the Regional Haze Rule, i.e., achieving natural 

conditions by 2060. If the historic trend continues into the future, 

average dV could improve at a rate of about -0.12 per year. Thus, 

during the first half of the 25-year relicensure period (2014 to 2026), an 

average improvement of about -1.5 dV could be possible, as stated in 

the Draft EIS. 

The Draft EIS assessed (trended) 11 years of historic data, and it 

would be speculative to “forecast” future trends beyond a similar 

timeframe (i.e., 13 years as the first half of the relicensure period). If 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-693 

approved, the relicensure period would extend to 2041, 27 years from 

now. The goal of the Regional Haze Rule is to achieve natural 

conditions by 2060, 46 years from now. Prediction within that 

timeframe would be highly speculative, hence the hypothetical label. 

Given the limited amount of monitoring data available and uncertainty 

about future emissions sources in the region, the near-term analysis is 

adequate for the timeframe of the Proposed Action. 

Response 307.073 

For a power plant, the annual capacity factor is calculated by dividing 

actual process throughput by PTE throughput, whether generation 

(MW-hrs/yr) or heat input (mmBTU/yr). For FCPP base load, annual 

capacity factors determined from certified Part 75 data during the 12 

year historical data period were 74.9 to 92.5 percent (generation basis) 

and 60.7 to 76.9 percent (heat input basis). This range of capacity 

factors was taken into account in the EIS in order to realistically project 

maximum future emissions in a non-speculative manner. FCPP is base 

loaded. There is very limited load reduction related to demand.  Load 

reduction is largely the result of forced or planned maintenance 

outages.  Because the plant is base loaded, the 9 percent increase in 

capacity assumed in the Draft EIS is not likely to occur. Therefore, the 

emission projections in the Draft EIS still overstate impacts and 

underestimate emission reductions. 

Response 307.074 

Regarding particulate emissions modeling, particle size inputs are 

used only for deposition and depletion of particulate matter. All results 

show NAAQS compliance. 

Regarding ozone analysis, ozone concentration is variable due to 

many factors, including the economic downturn between 2008 and 

2010.  This variability might result in the appearance of an upward 

trend after 2010 when looking at a short period of time.  However, the 

general trend in ambient concentration in the area is decreasing over 

the entire period modeled. 
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Regarding sulfur dioxide modeling, the modeling is consistent with 

EPA’s proposed approach to evaluate SO2 NAAQS compliance for 

areas not yet designated (the SO2 Data Requirements Rule), the SO2 

modeling analysis used 3 years of actual emissions to demonstrate 

modeled compliance with the NAAQS. The 3-year period used, 2009 – 

2011, appears to represent a conservatively high characterization of 

emissions relative to more recent years (2012 – 2013), based on 

optimization of SO2 controls on FCPP Units 4 and 5. 

Regarding the comment on mitigation measures, please see Master 

Response #12, Placement of Conditions on Lease and Permit.  

Additionally, mitigations measures beyond the applicant proposed 

measures and compliance with the FIP for BART are not included 

because impacts are not significant. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-695 

 

Response 307.075 

EPA published its Final Rule for Hazardous and Solid Waste 

Management System; Disposal of Coal Combustion Residuals from 

Electrical Utilities on December 19, 2014. Under the Final Rule, EPA 

has determined that CCR will be regulated under Subtitle D (non-

hazardous) as a solid waste. The regulation is self-implementing and 

applies to the disposal of CCR generated from coal-fired generating 

stations, including tribal lands. The rule includes provisions for dust 

control and groundwater monitoring. The regulation does not extend to 

placement of CCR in mines. The Final EIS has been updated 

accordingly to reflect the Final Rule and its applicability to CCR 

disposal at the FCPP. A comprehensive discussion of the rule, its 

provisions, and enforceability is provided in Section 4.15, Hazardous 

Materials and Wastes. Section 4.15.1.2 of the EIS includes a section 

titled Regulation of Coal Combustion Residue at FCPP, which provides 

the following detailed explanation of the regulatory framework for 

CCRs at FCPP: 

The EPA published the Disposal of Coal Combustion Residuals from 

Electric Utilities final rule on December 19, 2014. The final rule 

regulates CCR as a RCRA Subtitle D solid waste. FCPP is required to 

comply with EPA’s Final Rule, which provides specific deadlines for 

compliance. EPA issued minimum national criteria, including 

requirements for composite liners, groundwater monitoring, structural 

stability requirements, corrective action, and closure/post-closure care. 

The final rule addresses the risks from structural failures of CCR 

surface impoundments, groundwater contamination from the improper 

management of CCR in landfills and surface impoundments, and 

fugitive dust emissions. The rule includes location restrictions and 

requirements for liner design criteria; impoundment structural integrity; 

operating criteria regarding air, run-on, run-off, hydrologic and 

hydraulic capacity, surface impoundments, and inspections; 

groundwater monitoring and corrective action; closure and post-

closure requirements; and record keeping, notifications, and posting 

on publicly accessible internet sites. 
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The rule has also been designed to provide electric utilities and 

independent power producers generating CCR with a practical 

approach for implementation of the requirements and has established 

implementation timelines that take into account, among other things, 

other upcoming regulatory actions affecting electric utilities and site 

specific practical realities. In order to ease implementation of the 

regulatory requirements for CCR units with state programs, EPA is also 

providing the opportunity for states to secure approval of its CCR 

program through the State Solid Waste Management Program. 

When coal is burned as a fuel source, the solid by-products of the 

process are different types of ash collectively known as CCR, coal 

combustion residue, or in the mining industry, they are collectively 

known as coal combustion by-product (CCBs). This EIS consistently 

refers to them as CCRs. The types of CCRs that are generated at the 

FCPP are fly ash, bottom ash, and FGD materials (predominantly 

calcium sulfate compounds):  

 Fly ash is a product of burning finely ground coal in a boiler to 

produce electricity. Fly ash is removed from the exhaust gases 

primarily by electrostatic precipitators or baghouses and 

secondarily by wet scrubber systems.  

 Bottom ash is composed of agglomerated coal ash particles 

that are too large to be carried in the flue gas. Bottom ash is 

formed in pulverized coal furnaces and is collected by 

impinging on the furnace walls or falling through open grates to 

an ash hopper at the bottom of the furnace. 

 FGD material is produced through a process used to reduce 

sulfur dioxide emissions from the exhaust gas system of a coal-

fired boiler. The physical nature of these materials varies from 

a wet sludge to a dry powdered material, depending on the 

process.  

In addition, prior to burning, coal contains various metals and other 

contaminants. When coal is burned, these elements are concentrated 

in the ash that remains.  
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CCR can be either wet or dry. The wet material can either be 

generated wet, such as FGD, or generated dry and water is then 

added to the dry material to transport or “sluice” the material through 

pipes to a surface impoundment or “pond.” In dry systems, CCR is 

transported in its dry form to landfills for disposal.  

CCR can either be disposed of as waste, or it may be used in some 

capacity commonly referred to as beneficial use. The EPA encourages 

beneficial use of CCR rather than disposal. Examples of beneficial use 

are as a component in concrete, cement, gypsum wallboard, or as 

structural or embankment fill. Depending on market conditions and 

other cost factors, approximately 20 percent of the CCR from the 

FCPP is transported off-site as a beneficial use while the remaining 

CCR is disposed of in the on-site dry ash landfills (Ash Ponds 1 and 2 

have been out of service since 1976 and Ash Ponds 3 and 6 are 

inactive). Prior to 2008, some of the CCR generated at the FCPP was 

transferred to and used at the Navajo Mine SMCRA Permit Area for 

mine backfill.  

The two primary concerns related to disposal of CCR have to do with 

how it is stored after disposal. The first issue is the storage of wet CCR 

in ponds or impoundments. The wet coal ash is contained by earthen 

dams, and a breach or failure of the impoundment dam could result in 

a release of the wet CCR, which has environmental and public safety 

implications downstream of the release. An earthen dam contains the 

CCR impoundment at the FCPP and is regulated by the New Mexico 

Office of the State Engineer, Dam Safety Bureau. 

The second concern is related to the metals and other compounds 

found in CCR. These metals are potentially toxic and have the potential 

to leach into the groundwater. Two factors increase this leaching risk 

from disposal units: the use of wet surface impoundments instead of dry 

landfills, and unlined disposal units have a higher risk of leaching than 

do disposal units with composite liners to prevent leaking and leaching.  

Regulatory History of Coal Combustion Residue 

By far the largest waste stream currently generated and disposed of at 

the FCPP and in the past within the Navajo Mine SMCRA Permit Area 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

4-698 Appendix F May 2015 

is CCR. To appreciate the issues surrounding CCR disposal at the 

FCPP and in the past at the Navajo Mine, it is worthwhile to go through 

a brief overview of the long and sometimes complex history behind the 

current and proposed future regulations for disposal of CCRs.  

The disposal of CCR has been controversial for many years, beginning 

as early as 1978 when the EPA first proposed hazardous waste 

management regulations. At that time, the EPA excluded the 

regulation of CCR from its final hazardous waste regulations until data 

regarding the materials’ potential hazard to human health or the 

environment could be analyzed; this is known as the Bevill Exclusion. 

After performing a study on the potential for CCR to cause adverse 

effects to human health and the environment, the EPA published the 

required regulatory determinations, one in 1993 and one in 2000 (EPA 

1993; EPA 2000) and both times continued to exempt CCR from being 

regulated as a hazardous waste. However, in the 2000 determination 

(EPA 2000), EPA stated that national regulations under Subtitle D 

were needed for CCR disposal in landfills and surface impoundments 

because of new data about the potential risks to human health and the 

environment (EPA 2010a) and because of EPA’s concerns about the 

adequacy of state regulatory programs (DOE and EPA 2006).  

In 2008, in response to an ash dike rupture at a coal ash impoundment 

at the Tennessee Valley Authority’s facility in Kingston, Tennessee, the 

EPA reexamined its previous determination that CCR should not be 

regulated as a hazardous waste. The EPA cited findings and analyses 

from a revised risk assessment and an updated documentation of 

damages from CCR management practices and ultimately proposed to 

list the material as a hazardous waste (EPA 2009a). The final draft 

proposal, published on June 21, 2010 (EPA 2010b), proposed two 

regulatory options for consideration. Under the first option, EPA would 

draw on its existing authority to list a waste as hazardous and regulate it. 

The second option would keep the Subtitle C exclusion in place, but 

would establish national criteria applicable to landfills and surface 

impoundments under RCRA’s Subtitle D nonhazardous solid waste 

requirements (EPA 2010b). 
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In October 2012, the EPA announced that the final rule would be 

delayed due to new data and the subsequent need to complete 

revisions of toxicity characteristics and toxicity characteristic leaching 

procedures (EPA Test Method 1311 – Toxicity Characteristic Leaching 

Procedure). The EPA considered a new series of tests that would 

replace existing leaching testing; the new methods are known as the 

Leaching Environmental Assessment Framework (Kosson 2011).  

On December 19, 2014, the EPA issued the Final Rule on Hazardous 

and Solid Waste Management Systems; Disposal of Coal Combustion 

Residuals from Electric Utilities. The rule regulates the disposal of 

CCR as solid waste under Subtitle D of RCRA, not as a hazardous 

waste under Subtitle C of RCRA. The rule applies to existing and new 

CCR landfills and existing and new CCR surface impoundments and 

all lateral expansions. The rule includes location restrictions, design 

and operating criteria, groundwater monitoring and corrective action, 

closure requirements and post-closure care, and recordkeeping, 

notification, and internet posting requirements. The rule requires any 

existing unlined CCR surface impoundment that is contaminating 

groundwater above a regulated constituent’s groundwater protection 

standard to stop receiving CCR and either retrofit or close, except in 

limited circumstances. It also requires the closure of any CCR landfill 

or CCR surface impoundment that cannot meet the applicable 

performance criteria for location restrictions or structural integrity. 

Finally, those CCR surface impoundments that do not receive CCR 

after the effective date of the rule, but still contain water and CCR will 

be subject to all applicable regulatory requirements, unless the owner 

or operator of the facility dewaters and installs a final cover system on 

these inactive units no later than 3 years from publication of the rule. 

EPA deferred its final decision on the Bevill Regulatory Determination 

because of regulatory and technical uncertainties that cannot be 

resolved at this time.  

The rule becomes effective 6 months after the publication date, and 

establishes timeframes for certain technical criteria based on the 

amount of time determined to be necessary to implement the 

requirements (e.g., installing the groundwater monitoring wells and 

establishing the groundwater monitoring program), extending to 42 
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months in some cases. In establishing these timeframes, EPA 

accounted for other Agency rulemakings that are anticipated to also 

affect the owners or operators of CCR units, including the Effluent 

Limitations Guidelines and Standards for the Steam Electric Power 

Generating Point Source Category (78 Federal Register 34432; 

proposed rule issued June 7, 2013) and the Carbon Pollution Emission 

Guidelines for Existing Stationary Sources: Electric Utility Generating 

Units (79 Federal Register 34830; proposed rule issued June 18, 

2014). Specifically, EPA developed implementation timeframes that 

would ensure that owners or operators of CCR units would not be 

required to make decisions about those CCR units without first 

understanding the implications that such decisions would have for 

meeting the requirements of all applicable EPA rules. Thus, under the 

final timeframes in this rule, any such decision will not have to be 

made by the owner or operator of a CCR unit until well after the 

Effluent Limitations Guidelines rule is final and the regulatory 

requirements are well understood. EPA’s approach is consistent with 

Executive Order 13563, Improving Regulation and Regulatory Review, 

issued on January 18, 2011, which emphasizes that some ‘‘sectors 

and industries face a significant number of regulatory requirements, 

some of which may be redundant, inconsistent, or overlapping,’’ and it 

directs agencies to promote ‘‘coordination, simplification, and 

harmonization.’’ EPA’s goal is to ensure that the two rules work 

together to effectively address the discharge of pollutants from steam 

electric generating facilities and the human health and environmental 

risks associated with the disposal of CCRs, without creating avoidable 

or unnecessary burdens. 

The rule is designed to be self-implementing, meaning that the 

requirements were such that facilities could comply with the regulatory 

requirements without the need to interact with a regulatory authority. 

The rule would apply on tribal lands. EPA sought to enhance the 

protectiveness of the proposed option by requiring certified 

demonstrations by an independent registered professional engineer to 

provide verification that the regulatory requirements were being 

adhered to. In addition, the option provided for state and public 

notification of the certifications, as well as required posting of certain 
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information on a website maintained by the facility and in the 

operating record.  

The earliest date that a CCR surface impoundment may be triggered 

into a retrofit or closure decision is approximately February 2017 (the 

exact date would be 24 months following publication of this final rule), 

which would apply to a CCR surface impoundment that fails to achieve 

minimum safety factors for the CCR unit. This is due to the fact that the 

owner or operator must complete the initial safety factor assessment 

within 18 months of the publication of this rule plus an additional 6 

months to initiate closure of the CCR unit if the minimum factors or 

safety are not achieved. The Effluent Limitations Guidelines rule is 

scheduled to be finalized in September 2015 and its effective date is 

60 days following its publication. Thus, there is ample time for the 

owners and operators of CCR units to understand the requirements of 

both regulations and to make the appropriate business decisions.  

 In addition, specific provisions of the rule that apply to other resource 

areas (i.e., water and air) are included in Sections 4.1, 4.5, 4.11, 

and 4.18. 
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Response 307.076 

The EPA’s oral cancer slope factor (CSF) of 1.5 (mg/kg/d)-1 is based 

on the studies of Tseng et al. (1968) and Tseng (1977) which reported 

elevated incidence of skin cancers in a Taiwanese population exposed 

to arsenic in drinking water. EPA’s assessment was conducted in 1988 

and was last updated in their Integrated Risk Information System 

(IRIS) in 1998. The current EPA (2014) Regional Screening Level 

(RSL) tables also present an oral CSF of 1.5 (mg/kg/d)-1 for arsenic. 

Thus, the Ferreccio et al (2000) and Chiou et al. (2001) studies 

referred to by Dr. Fox were clearly not considered when EPA derived 

their oral CSF for arsenic. However, in the EPA (2010) proposed CCR 

rule, EPA acknowledged that:  

“The risk estimates for arsenic presented in the revised risk assessment 

are based on the existing cancer slope factor of 1.5 (mg/kg/d)-1 in EPA’s 

Integrated Risk Information System (IRIS). However, EPA is currently 

evaluating the arsenic cancer slope factor and it is likely to increase. In 

addition, the National Resources Council (NRC) of the National 

Academy of Sciences (NAS) made new recommendations regarding 

new toxicity information in the NRC document, ‘‘Arsenic in Drinking 

Water, 2001 Update.’’ Using this NRC data analysis, EPA calculated a 

new cancer slope factor of 26 (mg/kg/d)-1 which would increase the 

individual risk estimates by about 17 times.” 

OSMRE notes that in their data analysis, the NRC (2001) quantitatively 

considered both the Ferreccio et al (2000) and Chiou et al. (2001) 

studies and although both studies have limitations, the NRC considered 

both studies to be significant contributions to the quantitative dose-

response assessment of arsenic carcinogenicity. In the their quantitative 

assessment of arsenic’s cancer potency, the California Office of 

Environmental Health Hazard Assessment (OEHHA) also considered 

the Ferreccio et al. (2000) and Chiou et al. (2001) studies resulting in the 

derivation of an oral CSF of 9.5 (mg/kg/d)-1, which is about 6 times 

higher than EPA’s current oral CSF. 
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Although EPA has yet to formally update their assessment of arsenic’s 

carcinogenic potency, it appears likely that based on their discussion 

in EPA (2010) and the NRC (2001) and OEHHA assessments, that 

their oral CSF would be revised to a more stringent value in the future. 

Nevertheless, EPA (2010) took this into consideration during their 

development of the CCR rule. For the purpose of the EIS, OSMRE 

evaluated arsenic carcinogenicity using the current EPA CSF as 

published in IRIS given that EPA has not yet completed their re-

evaluation of arsenic carcinogenicity.  

CCR disposal at FCPP and historic disposal at the Navajo Mine is 

analyzed in detail in Section 4.15 of the EIS. Analysis of potential 

impacts of CCR disposal on Water Resources is presented in 

Section 4.5 of the EIS.  

With regard to CCR Placement at the Navajo Mine, as described on 

page 4.5-44 of the Draft EIS, impacts to groundwater from historic 

placement are negligible due to both the very slow groundwater 

movement and the attenuation of contaminants of concern as they 

percolate through the subsurface. Further detail regarding the potential 

impact of historic CCR disposal at the Navajo Mine can be found in 

OSMRE’s Cumulative Hydrologic Impact Assessment of the Navajo 

Mine and Pinabete Permit Areas at Section 5.3.5.3.1 and at 

Appendix G. 

With regard to FCPP, statistical analyses of groundwater monitoring 

data described on page 4.5-57 of the Draft EIS showed no correlation 

between TDS concentration and time indicating little to no seepage 

beneath lined ash ponds. Further, page 4.5-57 describes intercept 

trenches and analysis of data showing the continued operation of wet 

ash ponds would have less potential to contaminate local groundwater.  
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Response 307.077 

40 CFR 1502.25(b) states that the EIS shall “list all Federal permits, 

licenses, and other entitlements which must be obtained in 

implementing the proposal”. This list is provided in Table 1-1 and the 

Regulatory Framework subsections of each resource area description 

further describe the regulatory permits and compliance applicable to 

the project. EPA published its Final Rule for Hazardous and Solid 

Waste Management System; Disposal of Coal Combustion Residuals 

from Electrical Utilities on December 19, 2014. Under the Final Rule, 

EPA has determined that CCR will be regulated under Subtitle D (non-

hazardous) as a solid waste. The regulation is self-implementing and 

applies to the disposal of CCR generated from coal-fired generating 

stations, including tribal lands. The rule includes provisions for dust 

control and groundwater monitoring. The regulation does not extend to 

placement of CCR in mines. The Final EIS has been updated 

accordingly to reflect the Final Rule and its applicability to CCR 

disposal at the FCPP. A comprehensive discussion of the rule, its 

provisions, and enforceability is provided in Section 4.15, Hazardous 

Materials and Wastes. In addition, specific provisions of the rule that 

apply to other resource areas (i.e. water and air) are included in 

Sections 4.1, 4.5, 4.11, and 4.18. 

The costs associated with implementation of the rule  are summarized in 

the final rule. The additional marginal cost of operations are addressed 

through the ratemaking processes of each states’ utilities commission 

(e.g., Arizona Corporation Commission, New Mexico Public Regulation 

Commission).Please see Master Response #13, Cost of Electricity. 

Response 307.078 

CCR has been classified as solid waste and was not regulated under 

RCRA; therefore, disposal practices at FCPP did not violate the open 

dumping prohibition of RCRA.  

Section 4.15.1.2 of the Draft EIS includes a section titled Regulation of 

CCR at FCPP, which provided a detailed explanation of the regulatory 

framework for CCRs at the time of publication. Further, this section 

included the sentence, “CCR disposal for the FCPP has no direct 
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regulatory oversight. The FCPP has no permitting process, waste 

characterization, groundwater monitoring, leachate collection system, 

dust control management, agency inspections or closure requirements 

specific to the ash disposal sites.” Therefore, FCPP has operated 

legally and exposure to civil penalties is not applicable to the 

proposed project. 

Since publication of the Draft EIS, EPA published its Final Rule for 
Hazardous and Solid Waste Management System; Disposal of Coal 
Combustion Residuals from Electrical Utilities on December 19, 2014. 
Under the Final Rule, EPA has determined that CCR will be regulated 
under Subtitle D (non-hazardous) as a solid waste. The regulation is 
self-implementing and applies to the disposal of CCR generated from 
coal-fired generating stations, including tribal lands. The rule includes 
provisions for dust control and groundwater monitoring. The regulation 
does not extend to placement of CCR in mines. The Final EIS has 
been updated accordingly to reflect the Final Rule and its applicability 
to CCR disposal at the FCPP. A comprehensive discussion of the rule, 
its provisions, and enforceability is provided in Section 4.15, 
Hazardous Materials and Wastes. In addition, specific provisions of the 
rule that apply to other resource areas (i.e. water and air) are included 
in Sections 4.1, 4.5, 4.11, and 4.18. 

 

 

 

 

 

 

 

 

 

 

 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

4-706 Appendix F May 2015 

 

Response 307.079 

With regard to CCR Placement at the Navajo Mine, as described on 

page 4.5-44 of the Draft EIS, impacts to groundwater from historic 

placement are negligible due to both the very slow groundwater 

movement and the attenuation of contaminants of concern as they 

percolate through the subsurface. 

With regard to FCPP, statistical analyses of groundwater monitoring 

data described on page 4.5-57 of the Draft EIS showed no correlation 

between TDS concentration and time indicating little to no seepage 

beneath lined ash ponds. Further, page 4.5-57 describes intercept 

trenches and analysis of data showing the continued operation of wet 

ash ponds would have less potential to contaminate local groundwater.  

Threats to aquatic life, birds, mammals, and plant-life would occur if 

constituents of concern were transported via groundwater to surface 

water resources. The surface water resources nearest the FCPP are 

Chaco River and Morgan Lake. As shown on Figures 4.5-8 and 4.5-9, 

water quality monitoring conducted by both APS and NNEPA show 

that water quality in Morgan Lake generally meets Navajo Nation 

standards for aquatic and wildlife habitat, and that there is no statistical 

difference in water quality in Chaco River upstream and downstream of 

the FCPP. Evaluation of potential impacts to biological resources is 

evaluated in Sections 4.6 and 4.7 of the Draft EIS. 
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Response 307.080 

With regard to beneficial reuse, beneficial reuse of CCRs is currently 

occurring at FCPP, as described in Section 2.2.6.3. In 1997, a vendor 

began purchasing and transporting 240,000 tons per year (or 

approximately 20% of total CCRs) for creating concrete. Therefore, 

this action is already considered as part of the existing environment 

and accounted for in the EIS. Further, this is the only vendor that has 

expressed interest in purchasing fly ash and it is presumed that market 

demand for beneficial reuse of CCRs from FCPP is being met. 

Otherwise it is technically infeasible for APS to dispose of FCPP CCRs 

without another buyer or proposed reuse (i.e. gypsum board plant).  

As per NEPA guidelines, OSMRE evaluated an appropriate range of 

alternatives developed through the scoping process and consultation 

with cooperating agencies and the project proponents. Alternative 

disposal configurations were considered directly as a result of the 

above-mentioned consultations, but offsite disposal was not 

considered as an alternative because the FCPP lease area was 

designed to store CCR on-site and the Lease specified that this was 

an allowable use of the land. 

Response 307.081 

The quote provided is from the Executive summary which provides just 

the conclusions from each resource area. The full analysis with regard 

to landforms and topography is included in Section 4.3 of the Draft 

EIS. Page 4.3-14 states that “under the Proposed Action, impacts to 

landforms and topography as a result of mining operations within the 

Navajo Mine Permit Area would be extensive and would continue for 

the proposed life of the mine (25 years) or until reclamation was 

completed.” The analysis continues until the final conclusion on page 

4.3-17 which states, “Following reclamation, impacts to landform and 

topography would be considered minor”. 

With regard to FCPP, page 4.3-20 states that the DFADA “would 

permanently alter topography through both the creation of borrow pits 

on flat areas of the lease and construction of impoundments as high as 
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80 feet. These alterations would permanently change the surface relief 

of the fly ash disposal area; although due to the limited aerial extent of 

the DFADA, impacts are considered minor.” This paragraph has been 

amended to also note that the proposed DFADA area is within the 

same area of the FCPP lease as the existing ash disposal area and 

would be consistent with the topography in that portion of the lease. 

Response 307.082 

As stated on page 4.4-18, the regulations that govern NHPA 

implementation allow for a parallel NEPA and Section 106 process for 

the proposed Project. Specifically, 36 CFR Part 800.4(b)(2), states that 

an agency may defer final identification and evaluation of historic 

properties if it is specifically provided for in a PA or documents used by 

an agency to comply with NEPA. 
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Response 307.083 

With regard to beneficial reuse, beneficial reuse of CCRs is currently 

occurring at FCPP, as described in Section 2.2.6.3. In 1997, a vendor 

began purchasing and transporting 240,000 tons per year (or 

approximately 20% of total CCRs) for creating concrete. Therefore, 

this action is already considered as part of the existing environment 

and accounted for in the EIS. Further, this is the only vendor that has 

expressed interest in purchasing fly ash and it is presumed that market 

demand for beneficial reuse of CCRs from FCPP is being met. 

Otherwise it is technically infeasible for APS to dispose of FCPP CCRs 

without another buyer or proposed reuse (i.e. gypsum board plant).  

As per NEPA guidelines, OSMRE evaluated an appropriate range of 

alternatives developed through the scoping process and consultation 

with cooperating agencies and the project proponents. Alternative 

disposal configurations were considered directly as a result of the 

above-mentioned consultations, but offsite disposal was not 

considered as an alternative because the FCPP lease area was 

designed to store CCR on-site and the Lease specified that this was 

an allowable use of the land. 

Response 307.084 

Please see Draft EIS Section 3.3 and Master Response #2 for 

explanation on why the conversion of Units 4 and 5 to natural gas 

powered does not meet the Purpose and Need of the project. 
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Response 307.085 

Section 4.15.1.2 of the Draft EIS included  a section titled, Regulation 

of Coal Combustion Residue at FCPP, which provided a detailed 

explanation of the regulatory framework for CCRs at the time of 

publication. EPA published its Final Rule for Hazardous and Solid 

Waste Management System; Disposal of Coal Combustion Residuals 

from Electrical Utilities on December 19, 2014. Under the Final Rule, 

EPA has determined that CCR will be regulated under Subtitle D (non-

hazardous) as a solid waste. The regulation is self-implementing and 

applies to the disposal of CCR generated from coal-fired generating 

stations, including tribal lands. The rule includes provisions for dust 

control and groundwater monitoring. The regulation does not extend to 

placement of CCR in mines. The Final EIS has been updated 

accordingly to reflect the Final Rule and its applicability to CCR 

disposal at the FCPP. A comprehensive discussion of the rule, its 

provisions, and enforceability is provided in Section 4.15, Hazardous 

Materials and Wastes. In addition, specific provisions of the rule that 

apply to other resource areas (i.e. water and air) are included in 

Sections 4.1, 4.5, 4.11, and 4.18. 

The potential impacts of placement of coal combustion residue are 

evaluated in Sections 4.3, 4.5, and 4.15 of the Draft EIS. 

Response 307.086 

The NPDES permit for FCPP is treated the same as the NPDES permit 

for Navajo Mine, which is addressed as a federal action. The NPDES 

permit for FCPP has been administratively extended; therefore, the 

existing permit governs discharges at FCPP. Reissuance of the NPDES 

permit is not considered a “new source” permit and therefore approval of 

the permit is not subject to NEPA analysis. 

A map of the supercell alternative is provided in Figure 3-5 of the 

Draft EIS. 
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Response 307.087 

CCR disposal at FCPP and historic disposal at the Navajo Mine is 

analyzed in detail in Section 4.15 of the EIS. Analysis of potential 

impacts of CCR disposal on Water Resources is presented in Section 

4.5 of the EIS. Further detail regarding the potential impact of historic 

CCR disposal at the Navajo Mine can be found in OSMRE’s 

Cumulative Hydrologic Impact Assessment of the Navajo Mine and 

Pinabete Permit Areas at Section 5.3.5.3.1 and at Appendix G. 

Section 4.15.1.2 of the EIS includes a section titled Regulation of Coal 

Combustion Residue at FCPP, which provides a detailed explanation 

of the regulatory framework for CCRs at FCPP.  

EPA published its Final Rule for Hazardous and Solid Waste 

Management System; Disposal of Coal Combustion Residuals from 

Electrical Utilities on December 19, 2014. Under the Final Rule, EPA 

has determined that CCR will be regulated under Subtitle D (non-

hazardous) as a solid waste. The regulation is self-implementing and 

applies to the disposal of CCR generated from coal-fired generating 

stations, including tribal lands. The rule includes provisions for dust 

control and groundwater monitoring. The regulation does not extend to 

placement of CCR in mines. The Final EIS has been updated 

accordingly to reflect the Final Rule and its applicability to CCR 

disposal at the FCPP. A comprehensive discussion of the rule, its 

provisions, and enforceability is provided in Section 4.15, Hazardous 

Materials and Wastes. In addition, specific provisions of the rule that 

apply to other resource areas (i.e., water and air) are included in 

Sections 4.1, 4.5, 4.11, and 4.18. 

The costs associated with implementation of the rule  are summarized in 

the final rule. The additional marginal cost of operations are addressed 

through the ratemaking processes of each states’ utilities commission 

(e.g., Arizona Corporation Commission, New Mexico Public Regulation 

Commission).Please see Master Response #13, Cost of Electricity. 
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The DFADAs are proposed in the FCPP Lease Area, per Amendment 

#3. This discussion is included in the Environmental Justice analysis 

because it represents a potential effect to an Environmental Justice 

population. Furthermore, the potential of a breach failure at an ash 

impoundment is discussed throughout the EIS and adequately 

addressed . If a breach of ash disposal impoundments led to a release 

of ash material into waters of the U.S., including the San Juan River, 

such failure would fall under the purview of the Clean Water Act and 

would be regulated by the EPA. We have added the following 

clarification to section 4.5, Water Resources/Hydrology: Although as 

discussed in Section 4.15, failure of the impoundments is unlikely, if an 

impoundment failed, the potential exists for wet ash to enter Chaco 

River. If this were to occur, it would be regulated under the Clean 

Water Act and EPA would have regulatory oversight. 

This issue is also addressed in Section 4.15 (Hazardous and Solid 

Wastes). The analysis is included in Environmental Justice because it 

was a potential environmental consequence. However, there was no 

intention to ascribe liability. The following clarification has been added 

to Section 4.11: Based on the rated condition of the dam and 

regulatory compliance requirements, the likelihood of a release is low 

and therefore the impacts would be minor. 

Response 307.088 

Analysis of the potential for impact from a breach of the impoundment 

dams is found in Section 4.15. In addition, the following language has 

been added to Section 4.5.4.1: Although as discussed in Section 4.15, 

failure of the impoundments is unlikely, if an impoundment failed, the 

evacuation map indicates that material could be moved down the 

Chaco River 11 miles to the San Juan River. However, the area of 

inundation is expected to be smaller than the evacuation area shown . 

In the event of a dam failure at the LAI, the dry material would result in 

the dry ash contents slumping downslope. This material is unlikely to 

extend much past the angle of repose. As such, if there were a 

release, the material is unlikely to reach the Chaco River. This may 

result in some slight increase in turbidity in the Chaco River, if there 
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were flow in the river at the time of the failure (the area where the ash 

would enter the river is upstream of the area that is perennially 

wetted). In the event of a dam failure at the LDWP, a maximum of 

517 acre feet of water would be released, although the normal 

operating level is 135 to 435 acre feet. This water would likely carry 

some ash with it, as well as material from the dam. This would result in 

increased flow, turbidity and sedimentation in the Chaco River. Most of 

the solid materials would settle close to the dam, and the amount of 

material carried along would attenuate with distance from the breach.  

Potential impacts regarding leaching of compounds from CCR into 

groundwater are addressed in Section 4.5 of the Draft EIS. 

In regard to SCR impact on CCR see Response 307.045. 
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Response 307.089 

The relatively constant or slightly decreasing groundwater levels 

described on page 4.5-10 are an indication of a lack of contribution 

from the ash ponds. Furthermore, Morgan Lake is over 2,000 feet from 

the ash ponds and is a known groundwater mounding location. 

Groundwater beneath Morgan Lake would be recharged by the lake 

itself, which meets Navajo Nation water quality standards for 

designated beneficial uses. Therefore, Morgan Lake would not lead to 

impairments beneath the ash disposal area. The ash disposal area 

has a voluntary groundwater monitoring program and a seepage 

collection system to identify and address impairments. In addition, the 

following language regarding future management of CCR disposal at 

the FCPP has been added to Section 4.5.4.1: In accordance with the 

Final Rule for Disposal of CCR at Electric Utilities, APS will continue 

groundwater monitoring at the ash disposal area at FCPP, on at least 

a semi-annual basis and data will be analyzed to detect potential 

leaching. If sample analysis determines the presence of leaching, APS 

will take implement appropriate corrective measures, as outlines in the 

Final Rule. Groundwater monitoring records will be kept in the FCPP 

operating records and posted on a public website, as specified in the 

Final Rule. 

Response 307.090 

CEQ guidance suggests that agencies use the “best available 

scientific and technical information available”. The data used to 

evaluate impacts to groundwater at FCPP is site-specific monitoring 

data over a 25-year period. This is the best available scientific 

information on groundwater quality conditions at the site that is 

available. 

Response 307.091 

As discussed on page 4.5-57 impacts of CCR disposal at FCPP were 

evaluated based on a statistical analysis of 25 years of groundwater 

monitoring data and a comparison of monitoring well data both 

upstream and downstream of existing intercept trenches. The analysis 
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shows this design is effective. The expansion of this system is 

expected to follow this successful design. The analysis states that APS 

is currently in the process of installing a new trench as well. 

Response 307.092 

As stated in the Draft EIS, the groundwater quality within the Navajo 

Mine lease area (in both areas that are actively mined and those that 

have not yet been mined and which are upgradient of all current and 

historic mining activity) exceed the criteria for livestock watering; 

however, as shown on Figure 4.5-1, there are no livestock watering 

wells within Areas I and II where historic CCR disposal occurred on the 

Navajo Lease Area.   

As described in the EIS, historic and current livestock watering in the 

vicinity of the permit area has been limited to surface and alluvial 

systems. Groundwater monitoring data does not indicate that CCR 

disposal has compromised groundwater quality for livestock use in 

Area I or II. Rather groundwater monitoring data shows that 

baseline/background Fruitland and PCS water quality has never meet 

livestock criteria and has never been used for livestock watering. 

There are no current economic uses of the Fruitland Formation in or 

adjacent to this area and no foreseeable uses other than oil and gas 

extraction. Additionally, the limited data available in the Bitsui alluvium 

which has been used historically for livestock watering indicates that 

water quality upgradient of all historic mining and CCR placement was 

of marginal quality for livestock use. The EIS has been revised to 

provide this explanation as well. In addition, review of baseline 

monitoring wells in Areas IVN and IVS indicate that water quality in the 

PCS and Fruitland Formation is not suitable for livestock watering and 

that alluvial water is only marginally suitable for livestock watering. 

Response 307.093 

Please see Master Response #6, Recirculation of the EIS. Responses 

to each of the Specific Comments listed in the Geo-Hydro report are 

provided below. 
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1.  Page 2-23, Section 2.2.4 states that approximately 4,826 acre-feet 

per year is discharged from Morgan Lake to Chaco River. The 

water balance is provided in the Draft EIS. We’ve determined no 

impact that would further affect the analysis. 

2.  The following description of material has been added to Section 

3.2: Suitability of the material for evapotranspiration cover was 

determined through boring test pits at each proposed area within 

the APS lease. Only those areas with suitable soil types were 

considered for use. 

3.  No water quality standards apply to Morgan Lake. Water quality 

standards are applicable to water bodies, not facilities. Designated 

beneficial uses and associated water quality standards for those 

uses have been applied to Chaco River.  

4.  Data for water supply and livestock wells in the area for the Navajo 

Mine Permit Area and Pinabete Permit Area were gathered from 

the SMCRA permit applications which contain the most up-to-date 

information available. 

5.  Groundwater level contour maps were used to inform the analysis 

and are available as part of the Administrative record. 

6.  The relatively constant or slightly decreasing groundwater levels 

are more likely an indication of a lack of contribution from the ash 

ponds. Furthermore, Morgan Lake is over 2,000 feet from the ash 

ponds and would not lead to groundwater impairments beneath 

the ash disposal area. The ash disposal area has a groundwater 

monitoring system and seepage collection system to identify and 

address impairments. 

7.  The text has been corrected to state that monitoring wells at the 

FCPP are in the alluvial aquifer and lewis shale. 

8.  Analysis regarding impacts to livestock watering is provided on 

pages 4.5-44 and 4.5-45. 

9.  The text has been corrected to state that monitoring wells at the 

FCPP are in the alluvial aquifer and lewis shale. There are no 

NNEPA groundwater standards. The EPA MCL is for drinking 
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water whereas the beneficial use of groundwater in the area is 

livestock water. Our conclusion is based on evaluation of data 

which shows no discernible effect.  

With regard to the quality of groundwater monitoring data, OSMRE 

used the best available site-specific data to evaluate impacts, as 

per CEQ guidance. With regard to boron, the paragraph has been 

revised, but these changes do not affect the analysis. The Lewis 

Shale is a different zone but unimpacted. There are five wells in 

the alluvium that are clearly background wells (MW-21, MW-22, 

MW-42, MW-41, MW-43). The comparison to downgradient wells 

indicates no statistical difference. Also there are wells upgradient 

and downgradient of the trenches to analyze whether the ash 

ponds are affecting groundwater quality. There is no statistical 

differences. The two wells completed in the Lewis Shale were not 

used for our statistical analysis. However, their depth and location 

indicate that they also measure background water quality but in a 

deeper zone. 

10. The discussion of poor suitability for livestock water is found on pages 

4.5-44 through 4.5-45 of the Draft EIS. As discussed in the Draft EIS, 

evaluation of potential impacts found that mining would not materially 

affect the suitability of alluvial groundwater for livestock use. 

11. OSMRE reviewed the data provided by APS and conducted the 

statistical evaluation. More detail regarding the well data 

compared has been added to the EIS. 

12. NEPA requires the use of best available information for analysis and 

40 CFR 1502.2 states that if information is incomplete the EIS should 

use methods that are generally accepted by the scientific community. 

The statistical analysis conducted is a suitable method for analyzing 

the data available. The discussion of the Mann-Kendall tests have 

been expanded to provide greater information, including the wells 

included, the data sets tested and each specific test result. 

13. OSMRE conducted an analysis of the data. The expansion of the 

DFADA would be lined and contain dry ash. The seepage 

intercept trenches is for the already existing wet ash ponds. Our 
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analysis of the existing trenches indicates they are effective. The 

new trench design would be similar; therefore, our analysis 

indicates that it too would also be effective. 

14. The impoundment in question contains dry fly ash. The GEI report 

states that although the cut-off trench in the northwest corner is 

terminated in fly ash, the report also states that the trench 

provides 12 foot deep and several hundred foot long compacted 

clay protection as described in Section 4.5 of the Draft EIS. Any 

water in the LAI is pumped to the power plant for use. As such, a 

driving force for seepage is temporary and the addition of 10 feet 

of head would not appreciably change that. 

15. Same response as for 9. 

16. The efforts for control were undertaken due to NPDES conditions. 

OSMRE used best available site-specific date for our analyses. 

17. The submittal by APS referenced in the text states that boron is 

naturally -occurring element in sedimentary rock, coal, and shale. 

However, the text on page 4.15-27 compares groundwater 

monitoring results from wells both upgradient and downgradient of 

the existing ash ponds.  

18. The Final CCR rule includes specific provisions for location 

restrictions of CCR impoundments. The Final EIS has been 

updated to incorporate a description of the Final CCR rule. 

19. Groundwater monitoring is part of reclamation permitted through 

SMCRA. The oversight of the monitoring program is dynamic and 

allows for adaptive management and adjustments to be made 

based on the results within each monitoring well, as part of the 

permit oversight by OSMRE. Groundwater monitoring will continue 

until such time that OSMRE determines that all bond conditions 

have been met. 

20. Thank you for your comment. OSMRE has submitted data 

requests to MMCo for clarification on the Pinabete permit 

application. All revisions to the application resubmitted by MMCo 

have been incorporated as applicable into the Draft EIS. The Draft  
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EIS analyzes the impacts of the action as proposed to the 

environment.  

21. All wells would be sampled quarterly so this would describe an 

unusual situation. A well dry during one quarter could provide data 

the following quarter. In any event, SMCRA allows for dynamic 

monitoring, such that OSMRE may suggest new monitoring 

locations based on review of quarterly monitoring reports. 

Adaptive management and adjustments to the program are within 

the purview of OSMRE in administering the SMCRA permit. 

22. Reference has been corrected to Table 4.5-5. Cottonwood and No 

Name data has been added to Table 4.5-5. 

23. The Draft EIS used the best available site-specific data to evaluate 

potential impacts. 

24. see response to 307.097 

25. The Navajo Nation does not have groundwater quality standards. 

The surface water quality standards are compared to the monitoring 

results to provide a point of comparison. As stated in the Final EIS 

impact analysis, potential impacts to current and future water uses 

from CCR placement at the Navajo Mine are minor. 

26. Reclamation includes post-mining groundwater monitoring. The 

bond would be released only upon satisfactory completion of all 

SMCRA requirements. As stated in the comment, it is likely decades 

(or event centuries) before the groundwater begins to flow out of the 

mine spoils. This length of time allows for the natural attenuation of 

contaminants of concern. Further, at the point that the groundwater 

does begin flowing outward, any remaining contaminants would be 

attenuated to levels well below any concentrations that would be 

harmful; therefore, impacts would be minor. 

27. see above response 
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Response 307.094 

The citation from 4.11-23 (Environmental Justice) does not adequately 

summarize the analysis in Section 4.15.1 (Hazardous and Solid 

Waste) from which it is drawn. In the primary chapter for this topic, 

4.15, the EIS summarizes an EPA site assessment of the dam safety 

of FCPP’s LAI embankment dam. The dam was given a hazard 

potential classification, which is a rating for a dam based on the 

potential consequences of failure. The FCPP was given a hazard 

potential classification of significant hazard potential in the report. 

Dams assigned the significant hazard potential classification are those 

dams where failure or misoperation results in no probable loss of 

human life but can cause economic loss, environmental damage, or 

disruption of lifeline facilities, or can result in other concerns.  

In addition to the hazard potential classification the EPA inspection 

rated the condition of the impoundments as “satisfactory,” “fair,” “poor,” 

or “unsatisfactory,” terms commonly used in the field of dam safety. 

The site assessment for the FCPP rated all of the ash impoundments 

as satisfactory, which states, “no existing or potential management unit 

safety deficiencies are recognized. Acceptable performance is 

expected under all applicable loading conditions (static, hydrologic, 

seismic) in accordance with the applicable criteria.  

Because the condition was satisfactory and acceptable performance is 

expected under all applicable loading conditions, the analysis found 

that compliance with the developed plans and all regulatory 

requirements would address the potential for an accidental release. 

Therefore, the analysis concluded that the impacts would be minor. 

The citation from 4.11-23 has been re-written to improve clarity as 

follows: 

“[o]ne of the potential impacts from the disposal of 
CCR is an accidental release of the ash disposal 
surface impoundments at the FCPP. Based on the 
rated condition of the dam and regulatory compliance 
requirements, the likelihood of a release is low and 
therefore the impacts would be minor.” 
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Response 307.095  

The comment is addressing two separate issues. With regard to the 

Navajo Mine CCR placement, the data and analysis shows that 

impacts are minor see response . The recommended mitigation 

measure described on page 4.15-31 is in reference to CCR disposal at 

the FCPP; however this mitigation measure has been removed 

following publication of the Final Rule for CCR in December 2014. The 

regulation is self-implementing and applies to the disposal of CCR 

generated from coal-fired generating stations, including tribal lands. 

The rule includes provisions for dust control and groundwater 

monitoring. The regulation does not extend to placement of CCR in 

mines. The Final EIS has been updated accordingly to reflect the Final 

Rule and its applicability to CCR disposal at the FCPP. A 

comprehensive discussion of the rule, its provisions, and enforceability 

is provided in Section 4.15, Hazardous Materials and Wastes. In 

addition, specific provisions of the rule that apply to other resource 

areas (i.e. water and air) are included in Sections 4.1, 4.5, 4.11, 

and 4.18. 

Response 307.096  

As discussed on pages 4.5-9 and 4.5-10, little groundwater is present 

beneath the Navajo Mine lease area. To further clarify a sentence has 

been added stating that groundwater that is present is perched (not 

connected to a regional aquifer). It is for this reason that the Draft EIS 

states that “impacts to groundwater flow within the permit area would 

be expected to be moderate due to the long rate of groundwater 

recovery” on page 4.5-43. Further, with regard to groundwater quality, 

as stated on page 4.5-44 “modeling...showed it is unlikely that any 

detrimental future effect will occur from past CCR placement. This is 

due to the very slow groundwater movement and the attenuation of 

contaminates of concern as they percolate through the subsurface.” 

As such, by the time the groundwater flows rebound to natural 

conditions in these perched areas, any contaminants of concern from 

the coal combustion residue would have naturally attenuated. 

Therefore, additional groundwater monitoring beyond the bond release 
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period of the SMCRA permit was not recommended in the Draft EIS. 

Please see Master Response #4, Mercury Deposition and Mercury in 

Fish in Nearby Lakes. 
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Response 307.097 

The Geo-Hydro report is correct that groundwater modeling indicates 

groundwater gradients are expected to flow inward toward the mine pit 

following reclamation. As discussed on pages 4.5-9 and 4.5-10, little 

groundwater is present beneath the Navajo Mine lease area. To 

further clarify a sentence has been added stating that groundwater that 

is present is perched (not connected to a regional aquifer). It is for this 

reason that the Draft EIS states that “impacts to groundwater flow 

within the permit area would be expected to be moderate due to the 

long rate of groundwater recovery” on page 4.5-43. Further, with 

regard to groundwater quality, as stated on page 4.5-44 

“modeling...showed it is unlikely that any detrimental future effect will 

occur from past CCR placement. This is due to the very slow 

groundwater movement and the attenuation of contaminants of 

concern as they percolate through the subsurface.” 

As such, by the time the groundwater flows rebound to natural 

conditions in these perched areas, any contaminants of concern from 

the CCR would have naturally attenuated. Therefore, additional 

groundwater monitoring beyond the bond release period of the 

SMCRA permit was not recommended in the Draft EIS. 

Response 307.098 

OSMRE conducted a technical review of the National Research 

Council Report and provided the following response to the suggestion 

that there should be improvements to the current leachate protocol: It 

is the responsibility of the permit applicant to demonstrate that the 

operational handling plan, reclamation plan, and monitoring program 

provide sufficient technical support so that the State Regulatory 

Authority can make the finding that all SMCRA water quality 

performance standards will be met. The State Regulatory Authority 

must determine whether certain leachate criteria must be met in order 

to ensure that the SMCRA water quality performance standards can 

be met. Because of the broad range of climatic and geologic settings 

and mining technologies where these materials are placed, the author 

believes that general statements like “Samples that exceed pre-
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determined leaching criteria should be rejected for mine placement” 

ignore the need for State specific expertise and responsibility for 

determining the measures necessary to meet SMCRA performance 

standards. The leaching tests referred to in the analysis provided on 

page 4.5-45 of the Draft EIS is analyzing the potential for impacts from 

mine spoils, not placement of CCR at the mine. At this mine, this 

leaching test is predictive and compares well with the data for the wells 

within the CCR placement area; therefore, it does effectively measure 

leaching at this mine. 
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Response 307.099 

As stated in the Draft EIS, the groundwater quality within the Navajo 

Mine lease area (in both areas that are actively mined and those that 

have not yet been mined) exceed the criteria for livestock watering 

(which is based on surface water quality standards since the Navajo 

Nation does not have groundwater quality standards or designated 

beneficial uses for groundwater); however, as shown on Figure 4.5-1, 

there are no livestock watering wells within Areas I and II. As 

described in the EIS, historic and current livestock watering in the 

vicinity of the permit area has been limited to surface and alluvial 

systems. Groundwater monitoring data does not indicate that CCR 

disposal has compromised groundwater quality for livestock use in 

Area I or II. Rather groundwater monitoring data shows that 

baseline/background Fruitland and PCS water quality has never meet 

livestock criteria and has never been used for livestock watering. 

Additionally, the limited data available in the Bitsui alluvium which has 

been used historically for livestock watering indicates that water quality 

upgradient of all historic mining and CCR placement was of marginal 

quality for livestock use. Therefore, the only anticipated future use of 

groundwater in the area is for oil and gas purposes. The EIS has been 

revised to provide this explanation as well. In addition, review of 

baseline monitoring wells in Areas IVN and IVS indicate that water 

quality in the alluvium and Fruitland Formation is not suitable for 

livestock watering. 

As described in Section 4.5 of the Draft EIS, the slow movement of 

groundwater would allow for the attenuation of contaminants of concern 

from mine spoil constituents and CCR over time. As such, modeling 

conducted for the project has indicated that there would be little to no 

change in existing groundwater quality as a result of the project. 

OSMRE has reviewed the modeling methods and results presented and 

agrees with the conclusions. Site-specific groundwater monitoring has 

directly demonstrated that there is no contamination attributable to CCR 

storage at the mine, thus validating the model results.  
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Response 307.100 

The Navajo Nation does not have groundwater quality standards or 

designate beneficial uses for groundwater on the Navajo Nation. As 

stated on page 4.5-17, “water derived...in the vicinity of the FCPP and 

Navajo Mine is predominantly used for livestock watering, therefore, 

alluvial water quality is compared to the applicable livestock water 

[surface water] criteria. The criteria are not enforceable standards with 

respect to groundwater and are included only as a reference for the 

suitability of the groundwater quality for livestock use.” 

With regard to a hard look, please see Master Response #1. Analysis of 

potential impacts to groundwater quality in the vicinity of the Navajo 

Mine is addressed on pages 4.5-43 and 4.5-57. As stated in the Draft 

EIS, the groundwater quality within the Navajo Mine lease area (in both 

areas that are actively mined and those that have not yet been mined) 

exceed the criteria for livestock watering; however, as shown on 

Figure 4.5-1, there are no livestock watering wells within Areas I and II. 

As described in the EIS, historic and current livestock watering in the 

vicinity of the permit area has been limited to surface and alluvial 

systems. Groundwater monitoring data does not indicate that CCR 

disposal has compromised groundwater quality for livestock use in 

Area I or II. Rather groundwater monitoring data shows that 

baseline/background Fruitland and PCS water quality has never meet 

livestock criteria and has never been used for livestock watering. 

Additionally, the limited data available in the Bitsui alluvium which has 

been used historically for livestock watering indicates that water quality 

upgradient of all historic mining and CCR placement was of marginal 

quality for livestock use. Therefore, the only anticipated future use of 

groundwater in the area is for oil and gas purposes. The EIS has been 

revised to provide this explanation as well. In addition, review of 

baseline monitoring wells in Areas IVN and IVS indicate that water 

quality in the alluvium and Fruitland Formation is not suitable for 

livestock watering. 

Response 307.101 

Please see Master Response #1, Deficient Analysis 
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Response 307.102 

Additional information has been added in numerous places in the EIS to 

clarify the role of future emissions from FCPP to species within the 

deposition area and in the San Juan River watershed, based on the 

completion of consultation with the USFWS. At the project level, impacts 

are minor based on the ecological risk assessments conducted. 

Ecological risks are present under existing conditions and would remain 

and increase, with or without the project. The future operation of FCPP 

would not substantially increase these risks. The conclusions of the Final 

EIS are based on comparison of the project effect to the existing baseline, 

as present at the time the NOP for the EIS was published. ESA 

consultation was conducted as a separate but parallel process to the 

NEPA process, with a separate biological assessment and biological 

opinion that address ESA requirements. The results of the ESA 

consultation have been incorporated into the Final EIS and the Biological 

Opinion is added as an appendix to the EIS. 

Response 307.103 

The analysis in the Draft EIS is based upon the NEPA definition of 

baseline conditions, not those under ESA Section 7. Under NEPA, the 

baseline concentrations of mercury, selenium and other chemicals of 

potential concern (COPECs) are those already present in the 

environment when the EIS NOP was published. As noted in the Draft 

EIS, those concentrations were at levels that indicate that there may 

be some risk from these COPEC to listed or candidate species. This 

risk already exists whether or not the FCPP NMEP continues to 

operate into the future. The effects of the ongoing operation of the 

project (the action being considered in the EIS) were evaluated based 

on its future contributions of COPECs to the environment. The ERA 

models project that these future contributions will be very small, 

relative to baseline conditions (three to five orders of magnitude less 

than existing concentrations), and that these future contributions will 

not substantively affect the risk these baseline chemical 

concentrations plus future contributions from sources other than FCPP 

pose to sensitive species in the future.  
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The discussion of the risks posed by COPECs has been expanded to 

clarify how future operations would affect concentrations of COPECs 

and the risk they pose to listed species. The conclusion in the Draft 

EIS that these risks are minimal is supported by the available data. 

Response 307.104 

Tables showing the risk associated with COPECs under baseline 

conditions and with and without the future operation of FCPP were 

added to the EIS. These tables show that the contributions of COPECs 

from future operation of the plant are several orders of magnitude 

lower than those already in the environment or those expected to be 

contributed over the life of the project from other sources. As such, 

future contributions of COPECs from the plant will not appreciably 

increase risks of these COPECs to biological resources over the life of 

the project. 
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Response 307.105 

The ROI for biological resources includes the FCPP and Navajo Mine 

Lease Areas, including a 1 mile buffer around those lease areas, the 

transmission line ROWs, and a ½ mile buffer around those ROWs. 

These areas capture the physical disturbance to species associated 

with activities in those project areas, with the buffers providing 

protection for individuals living in proximity to those areas.  

The effects of emissions from FCPP are considered within the area 

where a baseline concentrations would be increased by more than 1 

percent by the cumulative future emissions from FCPP over the life of 

the project (referred to as the Deposition Area), as predicted by 

CALPUFF and described in the Deposition Area ERA. CALPUFF was 

applied within a 300 km radius of the FCPP. Also included is the portion 

of the San Juan River from the upstream boundary of the Deposition 

Area, downstream to and including the San Juan Arm of Lake Powell, 

which may be affected by transport of COPECs by the San Juan River 

to these downstream areas. This has been clarified in the EIS. 

Based on the atmospheric models used, and the subsequent ERAs, 

the ROI defined for atmospheric emissions encompasses the area for 

which the project has any likelihood of increasing the risk posed by 

chemicals in the environment. 
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Response 307.106 

The ROI for biological resources includes the FCPP and Navajo Mine 

Lease Areas, including a 1 mile buffer around those lease areas, the 

transmission line ROWs, and a ½ mile buffer around those ROWs. 

These areas capture the physical disturbance to species associated 

with activities in those project areas, with the buffers providing 

protection for individuals living in proximity to those areas.  

The effects of emissions from FCPP are considered within the area 

where a baseline concentrations would be increased by more than 

1 percent by the cumulative future emissions from FCPP over the life of 

the project (referred to as the Deposition Area), as predicted by 

CALPUFF and described in the Deposition Area ERA. CALPUFF was 

applied within a 300 km radius of the FCPP. Also included is the portion 

of the San Juan River from the upstream boundary of the Deposition 

Area, downstream to and including the San Juan Arm of Lake Powell, 

which may be affected by transport of COPECs by the San Juan River 

to these downstream areas. This has been clarified in the EIS. 

Based on the atmospheric models used, and the subsequent ERAs, 

the ROI defined for atmospheric emissions encompasses the area for 

which the project has any likelihood of increasing the risk posed by 

chemicals in the environment. 

Response 307.107 

The Final EIS includes tables showing the concentrations of COPECS 

whose cumulative concentrations result in a hazard quotient exceeding 

1. These tables include concentrations and HQs from baseline, future 

FCPP contributions, and future contributions from other regional and 

global sources. 
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Response 307.108 

As reported in Section 4.8, EPRI reports that their modeling indicates 

that under baseline conditions, FCPP contributed from 2 to a maximum 

of 28% southeast of the plant of the total mercury deposition in the 

basin. Their modeling indicated that their post-2014 scenario indicated a 

reduced area of deposition, with a maximum contribution of up to 15% of 

the total deposition in some areas. Note that these maximum 

contributions are only for some areas southeast of FCPP (away from the 

San Juan River) and not across the entire watershed. They go on to say 

that total mercury contributions from the three plants they model (FCPP, 

San Juan Generating Station and Navajo Generating Station) contribute 

to total mercury deposition at four locations, Lake Powell (AZ and UT), 

Shiprock, and Navajo Lake range from 1% at Navajo Lake to 4% at the 

other stations. EPRI further reports that contributions of the three plants 

to selenium deposition is “negligible”. From this deposition, EPRI goes 

on to model the fate and transport of mercury through the watershed 

and into the San Juan River, and into Colorado pikeminnow and 

razorback sucker. This analysis includes various physical and biological 

processes, including bioaccumulation. The ERAs then use the values 

predicted by the EPRI models to determine potential effects to biological 

resources. For mercury in Colorado pikeminnow and razorback sucker, 

the ERAs rely on EPRIs modeling for those species. For other species, 

the ERAs used the EPRI model’s predicted concentrations in soils, 

sediment and water along with peer–reviewed uptake factors (e.g., 

bioaccumulation factors) to determine endpoint concentrations of 

mercury and selenium and assess the risk to those biological resources. 

The results of this modeling is incorporated into Sections 4.6, 4.7, 4.8, 

and 4.18, as appropriate. 
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Response 307.109 

As described in the response to Comment 307.116, modeling 

conducted indicates that these future operations will not contribute 

substantially to the risks from mercury and other COPECs. 

Cumulatively, the concentrations of mercury and selenium are 

expected to increase over the baseline, which is already at levels that 

may cause harmful effects to listed species. These increases are due 

in small part to FCPP emissions, as discussed in the EIS and 

described above, but in greater part due to contributions from other 

regional and global sources. As discussed in a previous response and 

in the Draft EIS, the future operation of FCPP would not add 

substantively to this risk. If FCPP were to shut down in 2016, the risk 

to species from these contaminants would be nearly identical to that 

posed by continued operation of the plant.  

Response 307.110 

Tables showing the risk associated with COPECs under baseline 

conditions and with and without the future operation of FCPP have 

been added to the Final EIS. These tables show that the contributions 

of COPECs from future operation of the plant are several orders of 

magnitude lower than those already in the environment or those 

expected to be contributed over the life of the project from other 

sources. As such, future contributions of COPECs from the plant would 

not appreciably increase risks of these COPECs to biological 

resources over the life of the project. The No Action Alternative 

address the consequences of not allowing post 2016 coal operations. 

With regard to other alternatives considered, please see Master 

Response #3, Shorter Lease Term. 
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Response 307.111 

The Draft EIS evaluates potential impacts from groundwater seepage 

on page 4.5-57 based on a statistical analysis which is described. 

Based on this analysis the Draft EIS states on page 4.5-57, “with 

operation of the intercept trenches, continued operation and expansion 

of the DFADAs would have less potential to contaminate local 

groundwater and water quality in Chaco Wash.”   
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Response 307.112 

Under NEPA, the primary analysis is the effect of the Proposed Action 

relative to the environmental baseline, followed by the cumulative 

impact analysis. Under Section 7 of ESA, the primary focus is on 

cumulative impact analysis. The data noted in the comments were 

used in the development of the Biological Assessment and supporting 

studies for the project. 

Response 307.113 

The evaluation of impacts relied primarily on the scientific-consensus 

values described in the Desert Rock Energy Project BO, as identified 

in previous literature, where available, or on toxicity reference values 

approved by EPA when scientific consensus values were not 

available. This was clarified in Section 4.6 of the EIS where additional 

description of the EPRI model and ERA models was added. 

Response 307.114 

A more complete discussion of the risks posed by the continued 

operation of FCPP is provided in the Final EIS. As described above, 

modeling conducted indicates that these future operations will not 

contribute substantially to the risks from mercury and other COPECs. 

Cumulatively, the concentrations of mercury and selenium are 

expected to increase over the baseline, which is already at levels that 

may cause harmful effects to listed species. These increases are due 

in small part to FCPP emissions, as discussed in the EIS and 

described above, but in greater part due to contributions from other 

regional and global sources. As discussed in a previous response and 

in the Draft EIS, the future operation of FCPP would not add 

substantively to this risk. If FCPP were to shut down in 2016, the risk 

to species from these contaminants would be nearly identical to that 

posed by continued operation of the plant.  
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Response 307.115 

With regard to disclosure to the public, all references used in 

development of the EIS are part of the administrative record and 

available upon request. 

The Final EIS has been updated to provide greater description of the 

risks associated with the baseline conditions and how much the project 

will add to those risks. Section 4.18.3 has been revised to clarify how 

future contributions from other sources will add to that risk.  

The EPRI study and ERAs, habitat evaluations and other materials 

prepared by the applicants or their consultants underwent critical 

review by various entities including OSMRE, USFWS and other 

cooperating agencies prior to their acceptance for use in the EIS. 

The EIS has been revised to provide greater clarification of the 

reasoning behind its conclusions, as described for previous comments. 

The Draft EIS accurately characterizes the results of the ERA. The 

ERA shows that the FCPP, by itself does not result in HQs > 1 for 

mercury or selenium, and in fact the HQs resulting from future 

operations of FCPP several orders of magnitude less than one, as 

previously described. Both the ERAs and the Draft EIS also identify 

that HQs resulting from the baseline condition indicate that levels of 

mercury and selenium are above the levels that may indicate risk to 

these species. 
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Response 307.116 

The EPRI WARMF model, which was the basis of the San Juan River 

ERA includes a detailed fate and transport model that includes the 

deposition and re-emission of gaseous mercury (gaseous elemental 

and reactive gaseous mercury) as well as particulate mercury within 

the San Juan watershed. This study considered the accumulation of 

various species of mercury from all known sources and modeled the 

fate of this mercury from its deposition to land and waters within the 

San Juan watershed, and its movement through the food chain. 
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Response 307.117 

Information about the relative contribution of mercury in tissue plugs 

from Colorado pikeminnow from various sources, including the FCPP 

is not available. Peer-reviewed site–specific modeling by EPRI shows 

that the future contributions of mercury from FCPP will be quite small 

relative to other sources, as previously discussed. NEPA regulations 

require that agencies insure the professional integrity, including 

scientific integrity, of the discussions and analyses in an EIS.  

The commenter requests that mercury isotope studies be used to 

compare isotopic signatures of mercury in fish to those from the FCPP 

and other regional and pan-regional mercury sources, to determine the 

sources from which mercury in endangered fish is derived. Such 

isotopic studies are currently still in the research and development 

phase, and substantial uncertainty still exists with regard to the 

certainty of the results of such studies. 

Response 307.118 

The impacts of the proposed action on listed species would be 

negligible as discussed throughout the Final EIS, and thus would not 

affect the recovery of these species. This will be evaluated in detail in 

the ESA Section 7 consultation. The following text was added to the 

fisheries effects analysis in the FCPP section of Section 4.8.4.1. 

The effects of the Proposed Action, including the BMPs, conservation 

measures, and RPAs would not affect the potential for recovery of the 

Colorado pikeminnow or razorback sucker. The recovery plan for these 

species identify the recovery of populations in the San Juan Basin as 

essential  (USFWS 2002a, b). The Proposed Action is a continuation 

of activities that were currently in effect when the recovery plans were 

written, with the same effects with regard to entrainment, passage 

impairment, and potential for release of non-native fish from Morgan 

Lake, and greatly reduced emissions of mercury and selenium. While 

mercury and selenium would continue to be released, it would be 

released in very low amounts that would not perceptibly increase the 

risk these species face under baseline conditions. The overall effect on 
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the recovery of the species would be negligible. This effect would be 

offset by applicant proposed conservation measures including 

development of the Colorado pikeminnow PVA, which provides a tool 

to better assess the potential effects of management actions in the 

future, and the proponent’s ongoing participation in the SJRRIP, 

whose focus is recovering these two species. 
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Response 307.119 

Climate change will occur and affect organisms and their habitat over 

the life of the Proposed Action and beyond, whether or not the 

Proposed Action occurs. Climate change has the potential to change 

precipitation patterns, including the timing, intensity, and type of 

precipitation received; runoff patterns based on the amount of 

precipitation falling as snow and when snowmelt occurs; and 

atmospheric temperatures, which exhibit a strong influence on water 

temperatures. Climate change models generally agree that the 

southwest will get drier in the next century, with runoff decreasing 8 to 

25 percent (Seager et al. 2007), resulting in decreased water 

availability to meet all demands, including those of fish.  

This reduction in precipitation will make it increasingly challenging to 

meet the flow recommendations for the San Juan River, established to 

protect listed fish and other native fish species, especially the high-flow 

requirements that provide for channel maintenance and create habitat 

for listed fish and which have a strong influence on the riparian habitats 

upon which southwestern willow flycatcher and yellow-billed cuckoo rely. 

Native fish in the San Juan River cannot move upstream in response 

to climate changes because their migration is blocked by Navajo Dam 

(USFWS 2002a,b), which precludes migration to more favorable 

upstream areas as a behavioral adaptation to changing climate 

conditions. However, Navajo Dam currently releases water that is 

colder than what would naturally be present during the summer and 

fall months (USFWS 2006). Thus, the temperature effect of climate 

change could be offset by the dam’s operation. 

Change precipitation patterns an atmospheric warming would likely 

affect the distribution of suitable habitat for Mexican spotted owl, as 

terrestrial landscapes adapt to these changes. Fire frequency and 

severity may increase as a result of these changes, which may further 

affect the distribution of the habitats that Mexican spotted owl depend 

upon. Mexican spotted owl will likely change their distribution in 

response, selecting alternate nesting and migratory stopover habitats. 
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The listed plant species would also be affected by climate change and 

associated changes in precipitation and atmospheric temperatures. 

Populations of Mesa Verde cactus and Mancos milk-vetch have been 

observed to decrease during periods of drought. Because these 

species are endemic to a restricted set of geological formations and 

have limited dispersal ability, climate change may threaten the long 

term persistence of these species. Fickeisen plains cactus and Zuni 

fleabane are also highly specialized with a narrow endemic range that 

may be similarly affected by climate change. 

The Final EIS has been amended to be consistent with the findings of 

the Section 7 consultation, including the effects of climate change. The 

additional text does not change the conclusions from the Draft EIS. 
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Response 307.120 

ESA compliance is being addressed through a separate Section 7 

process with the USFWS. As part of this process, OSMRE has 

prepared a biological assessment and submitted that document to the 

USFWS for their review, thus initiating Section 7 consultation. The 

findings of the USFWS will be provided in their Biological Opinion for 

the project, which will include any reasonable and prudent measures 

and reasonable and prudent alternatives the USFWS deems 

necessary to reduce, eliminate and offset any impacts to listed species 

and designated critical habitat. The NEPA process has a different 

environmental baseline than the ESA process, and the EIS addresses 

the requirements under NEPA. No changes were made to the 

document specifically to address this comment, but additional 

information regarding the potential ecological risks associated with 

baseline, future FCPP, and future contributions of globally transmitted 

COPECs was added to the EIS. 
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Response 307.121 

Please see Master Response #1, Deficient Analysis. The 

Environmental Justice analysis included in the Draft EIS discusses 

each resource category addressed in the Draft EIS, and also considers 

multi-media and cross-media effects. Many of the potential effects 

referenced in your comment would be either minor, or abated by 

applicant proposed measures to result in minor effects. OSMRE 

prepared the Environmental Justice analysis in accordance with CEQ 

guidance  and Executive Order 12898, and in doing so took a hard 

look at potential effects.  

Response 307.122 

Please see response to comment 307.043. 
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Response 307.123 

The Draft EIS contains both human health and ecological risk 

assessments, conducted according to EPA and other appropriate 

regulatory guidance. These assessments were reviewed by OSMRE, 

experts in the field, and with technical support from the cooperating 

agencies. These sources are cited in the Draft EIS, and provide a 

thorough analysis of this issue. 

Response 307.124 

The Environmental Justice analysis contains a comprehensive 

discussion of potential effects to the Navajo Nation, which is 

recognized as an Environmental Justice population (i.e. minority 

population) in Section 4.11. Potential environmental justice effects to 

human health are founded on the findings of Section 4.1, Air Quality, 

Section 4.17, Health and Safety, and references cited therein. 

Response 307.125 

The Secretary of the Interior has not yet signed Amendment #3, which 

authorizes continued operation of FCPP. The Secretary’s decision is 

based on the findings and completion of the NEPA process. The 

Secretary’s trust responsibilities on this project do include ensuring 

that the Navajo Nation are being fairly compensated for the use of trust 

resources (i.e. coal), as well as that the project does not create an 

extraordinary liability for the US Federal Government. Section 4.12, 

Indian Trust Assets. contains detailed analysis of how each alternative 

would potentially affect all trust assets involved in the project. This 

Draft EIS Section also provides the regulatory framework applied to 

measure potential effects (i.e. American Indian Trust Fund 

Management Reform Action; PL 103-412) and the role of the US 

Federal Government as the trustee. 

Response 307.126 

Please see Section 4.12.1 for a discussion of US Federal Trust policy, 

the Secretary’s role in authorizing projects that include trust assets, 

and BIA’s role to ensure that projects include appropriate 

management, development, and protection of trust assets. 
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Response 307.127 

The Navajo Nation made a business decision to create NTEC which 

acquired Navajo Mine and will function as the management/owner of 

that operation. That decision very likely included a consideration of the 

potential liabilities the Navajo Mine could impose. It is beyond the 

scope of NEPA to assess business decisions negotiated by a Tribe 

and another entity. However, the Draft EIS does clearly state in 

Section 4.10 that the Nation will experience greater than historical 

revenue streams due to the removal of certain taxes that BHP was 

responsible for paying.  

Response 307.128 

The request for Secretarial approval on the mortgage between BHP 

and NMCC is considered a separate action. The Draft EIS has been 

clarified as follows: The action will undergo NEPA review, as 

appropriate, per requirements provided in the BIA NEPA Handbook. 

Response 307.129 

The Navajo Nation made a business decision to create NTEC which  

acquired the Navajo Mine and entered into a mortgage with BHP to 

finance that acquisition. It is beyond the scope of NEPA to assess 

potential effects from a business decision negotiated by a Tribe and 

another entity. However, BIA will consider potential effects to ITAs as 

part of the Agency’s review of the action’s compliance with federal trust 

policies. Please see Section 4.12.1 for a discussion of US Federal 

Trust policy, the Secretary’s role in authorizing projects that include 

trust assets, and BIA’s role to ensure that projects include appropriate 

management, development, and protection of trust assets. 

Response 307.130 

On pages 4.4-20 through 4.4-24, the Draft EIS states repeatedly that 

OSMRE is consulting with the appropriate agencies under Section 106 

and that the Pas for the project will provide procedures to minimize 

damage to historic properties that are evaluated. This is also 

summarized in the Executive Summary Table summarizing potential 

project effects (Table ES-11). 
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Response 307.131 

Maps of cultural resources are confidential and kept in as part of a 

separate confidential appendix for cultural resources in accordance 

with the National Historic Preservation Act. 
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Response 307.132 

As stated on page 4.16-9, modifications to the project area site 

topography as a result of the mining operations could result in changes 

to the visual character of the region and potential changes in the 

recreational setting and experience within viewing distance of the 

project. Further page 4.15-11 discusses the potential impacts to 

recreation that could occur as a result of changes in emissions from 

the FCPP and thereby visual resources in the area. 

Response 307.133 

In the Draft EIS, OSMRE properly considers the cumulative impacts of 

the Proposed Action and alternatives “when added to other past, 

present, and reasonably foreseeable future actions.” 40 C.F.R. §1508.7. 

The Draft EIS uses reasonable temporal and spatial criteria to select the 

actions for inclusion in the cumulative effects analysis, screening them 

against the criteria to be included in that analysis. See Draft EIS at Table 

4.18-1. An action meets the spatial criteria if it could have an 

environmental effect in the same region of influence as the Proposed 

Action for each resource category. Id. at 4.18-2. An action meets the 

temporal criteria for inclusion in the Draft EIS’s cumulative impacts 

analysis if it has already occurred, is ongoing, or is reasonably 

foreseeable within the Proposed Action’s timeframe, extending until 

2041 plus the reclamation period for the Pinabete permit. Id. The Draft 

EIS explains the rationale for excluding approximately a dozen projects 

from the cumulative effects analysis because they do not meet the 

parameters of a “cumulative impact” under NEPA. See id. at Table 4.18-

1. The Draft EIS reasonably concludes that certain projects are not 

reasonably foreseeable because an evaluation of those projects would 

be entirely speculative, and, therefore, would not constitute cumulative 

impacts, as defined for NEPA purposes. See, e.g., id. at 4.18-5, 4.18-7. 

“[C]umulative impacts that are too speculative or hypothetical to 

meaningfully contribute to NEPA’s goals of public disclosure and 

informed decision-making need not be considered.” See Wyoming v. 

U.S. Dep’t of Agriculture, 661 F.3d 1209, 1253 (10th Cir. 2011). For 

instance, OSMRE determined that several proposed projects and 
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suspended projects are not reasonably foreseeable because project 

details are not yet sufficiently defined. See, e.g., Draft EIS at 4.18-5, 

4.18-30. Therefore, the potential impacts are too speculative to 

meaningfully contribute to NEPA’s goals of public disclosure and 

informed decision-making, and need not be considered, consistent with 

Tenth Circuit precedent. See Wyoming v. U.S. Department of 

Agriculture, 661 F.3d at 1253. 
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Response 307.134 

Section 1.5 reviews the Scoping process and the role of comments in 

the EIS process. OSMRE carefully reviewed all comments to inform 

the breadth of issues and alternatives to be included in the Draft EIS. 

As with all comments received, OSMRE reviewed the Conservation 

Group’s scoping comments on cumulative effects and considered them 

in the formulation of that analysis. 

Response 307.135 

Please see Master Response #14, Baseline. With specific regard to air 

quality and GHG, Sections 4.18.3.1 and 4.18.3.2 include an annual 

breakdown of historic emissions from all power plants in the region 

beginning in 2000. 

Response 307.136 

As discussed in Section 4.18, the cumulative effects analysis considers 

past, present, and reasonably foreseeable future actions. This approach 

offers a structured and consistent method for all NEPA documents to 

assess cumulative effects. Also, as provided in Master Response #14 

Baseline, past and present effects of the Navajo Mine and FCPP are 

generally captured as part of the existing environment and baseline. 

Response 307.137 

As provided in Section 4.18, the technical approach for assessing 

cumulative effects is derived from CEQ and EPA guidance. The Draft 

EIS cumulative effects analysis considers potential project effects in 

relation to 83 past, present, and future actions. This list of projects was 

developed in coordination with all cooperating agencies to this NEPA 

process. The incremental effect to the cumulative environment from 

project related actions is discussed for each resource area, and was 

given equal consideration when measuring effects. 
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Response 307.138 

CEQ’s definition of an “effect” (40 CFR 1508.8) states that  “[e]ffects 

may also include those resulting from actions which may have both 

beneficial and detrimental effects, even if on balance the agency 

believes that the effect will be beneficial.”  Furthermore, CEQ’s 

definition of “significantly” (40 CFR 1508.27(b)(1)) states that 

“[i]mpacts that may be both beneficial and adverse. A significant effect 

may exist even if the Federal agency believes that on balance the 

effect will be beneficial.” This definition is provided by CEQ to 

recognize that a project can have both positive and negative effects, 

and not simply adverse, but also significant beneficial impacts. 

OSMRE abided by this guidance in framing potentially significant 

effects and discusses the both project’s beneficial and adverse effects.  

Response 307.139 

Impacts within the cumulative effects analysis are evaluated by resource 

area in order to facilitate a more organized section; however, within each 

resource area as applicable, discussions of related effects are provided. 

For instance, Section 4.18.3.5, Water Resources discusses the impacts 

to surface water quality from emissions and deposition within the region, 

similarly 4.18.3.8, Special Status Species discusses the effects of water 

quality changes due to deposition of air emissions on aquatic and 

riparian habitats, Section 4.18.3.9, Land Use, discusses the changes in 

land use and the potential effects due to increased noise, traffic, dust, 

and light pollution, Section 4.18.3.17 Public Health and Safety discusses 

the Human Health Risk Assessment which analyzes effects to human 

health due to dispersion and deposition of air impacts, as well as 

ingestion of fish affected by deposition, and ingestion of soil affected by 

deposition. OSMRE closely abided by the CEQ Guidance on 

Cumulative Impacts, and performed integrated analysis, as referenced 

above, on those resource areas with related effects.  

The cumulative impacts of health and safety addresses impacts within 

the dispersion area of air emissions from the FCPP because that is the 

area by which impacts from the Project may overlap with other projects 

considered in the analysis.  
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With regard to thresholds of significance, within each resource area 

section a description (either qualitative or quantitative) is provided 

which OSMRE used to identify major impacts. These same criteria are 

used in the analysis of cumulative impacts.  
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Response 307.140 

OSMRE consistently describes and defines intensity and duration of 

effects in the Cumulative Effects analysis (i.e. negligible, minor, 

moderate, significant, short-term, long-term). The Cumulative Effects 

analysis draws on analysis and setting discussions from the individual 

resource categories. The text of Section 4.18 of the Draft EIS has 

been modified in order to more explicitly include the analyses 

presented in the specific resource sections. OSMRE closely abided by 

CEQ guidance for describing effects (40 CFR 1508.8) and significance 

(40 CFR 1508.27). 

Response 307.141 

Impacts from changes in FCPP GHG emissions and cumulative 

impacts from regional, national, and global GHG emissions are 

addressed in Master Response #5. With regard to alternatives, please 

see Master Responses #2 and #3. 

Response 307.142 

As discussed in Master Response #14, Baseline, past and present 

effects of the Navajo Mine and FCPP are generally captured as part of 

the existing environment and baseline. Furthermore, the existing 

cumulative environment took into account the past or ongoing 

operations of 63 projects. It is worth noting that there is no 

requirement/recommendation by CEQ, or the OSMRE NEPA 

Handbook, to assign thresholds of significance for assessing 

cumulative effects; therefore the Draft EIS did not. In regards to 

cumulative public health and safety issues, Draft EIS Section 4.17 

(Health and Safety) includes a detailed analysis of the potential effects 

to human health from FCPP emissions, as well as discussion on the 

technical approach and human health risk models developed for the 

EIS, and references to other public health studies prepared for the 

area. The cumulative analysis used these project related effects and 

considered the integral effect when added to reasonably foreseeable 

future actions.  
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Response 307.143 

Ambient air quality meets all federal NAAQS, emissions from FCPP 

would be reduced and would not contribute to exceedance of NAAQS; 

therefore, impacts would be minor. 

Response 307.144 

The Draft EIS is transparent in its disclosure of effects and offers a 

comparison of effects between alternatives in Table ES-11. The Draft 

EIS includes three different temporal periods (i.e. historical, 

baseline/existing, and future) in describing potential effects. The Draft 

EIS discusses in detail the potential effects resulting from another 

25 years of operation and quantifies effects, where feasible, of 

continued operations. 

Response 307.145 

As discussed in Master Response #14, Baseline, past and present 

effects of the Navajo Mine and FCPP are generally captured as part of 

the existing environment and baseline. Furthermore, the existing 

cumulative environment took into account the past or ongoing 

operations of 63 projects. As provided in Section 4.18, the technical 

approach for assessing cumulative effects is derived from CEQ and 

EPA guidance. Potential incremental effects to the cumulative 

environment from project related actions are discussed for each 

resource area in Section 4.18. 

Response 307.146 

In the Draft EIS, OSMRE properly considers the cumulative impacts of 

the Proposed Action and alternatives “when added to other past, 

present, and reasonably foreseeable future actions.” 40 C.F.R. § 

1508.7. The Draft EIS uses reasonable temporal and spatial criteria to 

select the actions for inclusion in the cumulative effects analysis, 

screening them against the criteria to be included in that analysis. See 

Draft EIS at Table 4.18-1. An action meets the spatial criteria if it could 

have an environmental effect in the same region of influence as the 

Proposed Action for each resource category. Id. at 4.18-2. An action 
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meets the temporal criteria for inclusion in the Draft EIS’s cumulative 

impacts analysis if it has already occurred, is ongoing, or is reasonably 

foreseeable within the Proposed Action’s timeframe, extending until 

2041 plus the reclamation period for the Pinabete permit. Id. The Draft 

EIS explains the rationale for excluding approximately a dozen projects 

from the cumulative effects analysis because they do not meet the 

parameters of a “cumulative impact” under NEPA. See id. at Table 4.18-

1. The Draft EIS reasonably concludes that certain projects are not 

reasonably foreseeable because an evaluation of those projects would 

be entirely speculative, and, therefore, would not constitute cumulative 

impacts, as defined for NEPA purposes. See, e.g., id. at 4.18-5, 4.18-7. 

“[C]umulative impacts that are too speculative or hypothetical to 

meaningfully contribute to NEPA’s goals of public disclosure and 

informed decision-making need not be considered.” See Wyoming v. 

U.S. Dep’t of Agriculture, 661 F.3d 1209, 1253 (10th Cir. 2011). For 

instance, OSMRE determined that several proposed projects and 

suspended projects are not reasonably foreseeable because project 

details are not yet sufficiently defined. See, e.g., Draft EIS at 4.18-5, 

4.18-30. Therefore, the potential impacts are too speculative to 

meaningfully contribute to NEPA’s goals of public disclosure and 

informed decision-making, and need not be considered, consistent with 

Tenth Circuit precedent. See Wyoming v. U.S. Department of 

Agriculture, 661 F.3d at 1253. 
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Response 307.147 

OSMRE considered a range of alternatives to carry forward for detailed 

analysis in Section 3.2 that included a reasonable range of alternatives 

viewed as meeting the selection criteria described in Section 3.1. 

Section 3.3 discussed other alternatives that were considered during 

project development and through the scoping process (conversion of 

FCPP to non-coal fired energy options; solar thermal/ coal hybrid; 

carbon capture and storage; alternative mining techniques;  and off-site 

coal supply). OSMRE’s evaluation of the alternatives discussed in 

Section 3.3 determined that they did not meet all of the selection criteria, 

and based on this evaluation, OSMRE did not carry these alternatives 

forward for detailed analysis in the Draft EIS. 

Response 307.148 

Per 40 CFR Part 1502.14(d) OSMRE carried forward the No Action 

alternative for detailed analysis in the Draft EIS along with 4 action 

alternatives. Under the No Action alternative, the following actions 

were analyzed: 

 OSMRE would deny the SMCRA permit for the Pinabete Permit 

Area 

 OSMRE would not renew the SMCRA permit for the Navajo 

Mine Permit Area 

 BIA would not approve the lease amendment for the FCPP 

 BIA would not approve the realignment of Burnham Road 

 BIA and/or BLM would not renew the leases for the four subject 

transmission line ROWs 

 All other agency approvals described under the action 

alternatives would not occur 
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Response 307.149 

Please see Master Response #1. OSMRE closely abided by CEQ and 

the OSMRE NEPA Handbook in framing direct, indirect, and 

cumulative effects. With specific reference to taking a hard look at past 

and ongoing operations, please see Master Comment #6 Baseline. 

Response 307.150 

OSMRE analyzed a no action alternative at an equivalent level of 

detail to the other action alternatives, and there is a comparative 

analysis of the alternatives, including no action, in the Draft EIS. 

However, the No Action alternative does not represent the 

environmental baseline for the impact analysis, as discussed in detail 

in Section 4.0, Approach to Environmental Analysis. OSMRE 

compared the effects of the No Action and the Action alternatives to 

the environmental baseline as defined in Section 4. 
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Response 307.151 

OSMRE analyzed a no action alternative at an equivalent level of 

detail to the other action alternatives, and there is a comparative 

analysis of the alternatives, including no action, in the Draft EIS. The 

Air Quality consequences of the No Action Alternative has been 

revised as follows: 

“Under the No Action alternative, criteria emissions would continue 

through 2015 until the FCPP shuts down; after this time, stack 

emissions would cease.”  

This meaning was implied by the statement, but the modification 

makes this more clear. Furthermore, in section 4.2.4.5 the Draft EIS 

clearly states that GHG emissions would cease after 2016. 

Response 307.152 

The text has been revised for each action alternative to include 

localities 30 and 42. 

Response 307.153 

Section 4.6.4.5 states that “FCPP shutdown would eliminate 

deposition of air emissions from the power plant, which would reduce 

potentially adverse indirect effects of mercury and selenium and other 

metal uptake by plants in the ROI over the long term.” This is the 

sentence directly before the one referenced in the comment and 

clearly acknowledges the beneficial effect of reducing the deposition 

mercury and selenium in the region. The uncertainty in this conclusion 

stems from the technical difficulty in allocating a proportion of 

responsibility to specific emission sources. 
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Response 307.154 

40 CFR 1502.14 states that an EIS “should present the environmental 

impacts of the proposal and the alternatives in a comparative form, 

thus sharply defining the issues and providing a clear basis for choice 

among options by the decision-makers and public.” Table ES-11 

provides a comparison of effects for each alternative; thus, providing a 

clear comparison of the issues and effects. Furthermore, each 

alternative underwent an equal level of analysis, where technical 

frameworks were uniformly applied to the alternatives.  

Response 307.155 

See Master Comment #2, Renewable Energy Alternatives and Master 

Comment #3, Alternatives with Shorter Lease Terms. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

May 2015 Appendix F 4-765 

 

Response 307.156 

Please see Master Comment #13 for a discussion on the effects of 

regulation on the price of electricity. It is difficult to discern the 

connection between the potential use of the transmission line capacity 

formerly used by Southern California Edison to deliver FCPP-

generated power to its service territory and the screening criteria for 

the selection of alternatives (i.e. renewable energy generation); 

therefore, OSMRE does not change its decision that renewable energy 

generation would not meet the purpose and need of the EIS. 
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Response 307.157 

See Master Comment #2, Renewable Energy Alternatives and Master 

Comment #3, Alternatives with Shorter Lease Terms. 

Response 307.158 

The Draft EIS considered a wide range of alternatives, that included 

non-coal and renewable energy alternatives. These alternatives were 

evaluated from the perspective of technical and economic feasibility, 

as well ability to meet the purpose and need. An alternative that would 

not be implemented by the Applicants (due to feasibility or cost) would 

be functionally the same as the No Action alternative, as the 

Applicants would shut down operations. Thus alternatives that do not 

include mining of coal, or renewing the lease of a coal-fired power 

plant would essentially be the same as the No Action alternative. See 

also Master Response #2, Renewable Alternatives. 

Response 307.159 

See Master Comment #2, Renewable Energy Alternatives and Master 

Comment #3, Alternatives with Shorter Lease Terms. 

Response 307.160 

Section 1.5.1 provides information on the approach to Scoping that 

OSMRE employed. Nine scoping meetings were conducted throughout 

the region and a total of 539 comment letters were received via hard-

copy, email, and transcript. Furthermore, OSMRE maintains a project 

website (http://www.wrcc.osmre.gov/initiatives/fourCorners.shtm) that 

is regularly updated with information on the EIS process. In addition, a 

summary video was produced in English, Navajo, and Hopi to convey 

the information in the EIS to non-English speakers, or to those wishing 

an alternate to reading the document. Please also see Master 

Response #9, Public Meeting Format. 

 

 

http://www.wrcc.osmre.gov/initiatives/fourCorners.shtm
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Response 307.161 

The Draft EIS gathered and utilized the best available information in 

characterizing the existing environment and assessing effects. Where 

site specific and/or recent data was not available, field work was 

performed to gather qualified data. Furthermore, please see 

Section 1.5.1 for information on the exhaustive approach to Scoping 

that OSMRE employed. Nine scoping meetings were conducted 

throughout the region and a total of 539 comments were received via 

hard-copy, email, and transcript. Many of the meeting attendees and 

commenters were local residents of the Navajo Nation and 

surrounding communities.  

Response 307.162 

Please see Master Comment #8, Public Review Period.  
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Response 307.163 

Please see Master Response #9, Public Meeting Format. 

Response 307.164 

Federal agencies that will issue a decision/permit or are providing 

technical support to OSMRE to develop the EIS are involved as 

Cooperating Agencies (see Section 1.4.2). NOAA and USGS do not 

meet these criteria. OSMRE, BIA, USACE, Navajo Nation EPA, had 

staff members at the scoping meetings. Each alternative, resource 

area, Agency decision was represented by either a federal agency 

employee or a contractor assisting DOI in the preparation of the EIS. 

In regards to GHG regulation, EPA does not currently regulate GHG 

emissions and therefore, there is no established regulatory framework 

to apply to this issue. Dr. Tormey told the questioner that the authors 

of the Draft EIS do not have the authority to develop GHG rulemaking 

in advance of EPA action on the matter. However, GHG emissions and 

global climate change is discussed in detail in Section 4.2. EPA issued 

its Final Rule (August 2012) on the Federal Implementation Plan for 

BART at FCPP. While EPA is the administering agency for the Clean 

Air Act, EPA effectively already issued its decision regarding Clean Air 

Act compliance in the Federal Implementation Plan. Therefore, the 

Federal Implementation Plan is considered as part of the baseline 

since it is already being implemented (i.e. shutdown of Units 1-3) and 

as the lead agency, OSMRE was well informed and prepared to 

discuss the Federal Implementation Plan and its role in the Draft EIS. 

Response 307.165 

OSMRE, BIA, USACE, the Navajo Nation EPA, had staff members at 

the scoping meetings and public review meetings. Each alternative, 

resource area, Agency decision was represented by either a federal 

agency employee or a contractor assisting DOI in the preparation of 

the EIS. In regards to the statement of Dr. Tormey, he referred the 

questioner to the EPA regarding their jurisdiction over the development 

of GHG regulation, not regarding questions on the climate change 

analysis in the Draft EIS. GHG regulation, EPA does not currently 
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regulate GHG emissions and therefore, there is no established 

regulatory framework to apply to this issue. OSMRE does not avoid 

discussing GHG emissions or climate change, as Section 4.2 provides 

a comprehensive discussion of these exact issues.  
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Response 307.166 

Please see Master Response #8. 

Response 307.167 

Please see Master Response #9, Public Meeting Format.  

Response 307.168 

Please see Master Response #9, Public Meeting Format and Master 

Response #10, Translation of the EIS. 
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Response 307.169 

Please see Master Response #9, Public Meeting Format. 



Four Corners Power Plant and Navajo Mine Energy Project 
Final Environmental Impact Statement 

4-772 Appendix F May 2015 

 

Response 307.170 

OSMRE categorically denies inappropriate behavior of its staff or any 

participating project personnel. All personnel participating in the 

scoping and Draft EIS public comment meetings partook in training 

sessions on cultural sensitivity and public engagement. These training 

sessions were focused on making all people feel welcome and 

comfortable, so that attendees would feel free to ask questions and 

develop informed comments.  

All OSMRE representatives acted in a professional manner at all times 

during the public meetings. No accusations were made to anyone at 

any time. The OSMRE representatives were particularly 

accommodating to the Diné Care representatives who set up a table at 

the various public meetings. No change to the Draft EIS. 

Response 307.171 

Please see Master Response #9, Public Meeting Format and Master 

Response #10, Translation of the EIS. 

Response 307.172 

Please See 307.175, and Master comment # 6, Public Meeting 

Format. 
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Response 307.173 

Please see Master Response #9, Public Meeting Format. 
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Comment Letter 308 .......................................................... Galloway, Z. 

Response 

Thank you for your comment. 
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Comment Letter 309 .............................................................. Blaber, M. 
Sierra Club Rio Grande Chapter 

Response 

Thank you for your comment. 
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Comment Letter 310–440 ................ Sierra Club Rio Grande Chapter 
(see Section 3 for individual names representing this organization) 

Response 001 

Please see Master Response #1, Deficient Analysis. 

Response 002 

Please see Master Response #2, Renewable Energy Alternatives and 

Master Response #6, Reissuance of the Draft EIS. 
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Response 003 

Thank you for your comment. A summary of the reduction in emissions 

as a result of the Federal Implementation Plan is provided in 

Table 4.1-28 of the Draft EIS. For clarification, shutdown of Units 1, 2, 

3 reduced the overall electrical generation capacity of the FCPP by 

approximately 30%. The Federal Implementation Plan is considered as 

part of the baseline environmental setting in the EIS. 
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Comment Letter 441 ...................................................... Ello-Russo, R. 

Response 441.001 

Please see Master Response #1, Deficient Analysis. 

Response 441.002 

Please see Master Response #2, Renewable Energy Alternatives and 

Master Response #6, Reissuance of the Draft EIS. 

Response 441.003 

Thank you for your comment. A summary of the reduction in emissions 

as a result of the Federal Implementation Plan is provided in 

Table 4.1-28 of the Draft EIS. For clarification, shutdown of Units 1, 2, 

3 reduced the overall electrical generation capacity of the FCPP by 

approximately 30%. The Federal Implementation Plan is considered as 

part of the baseline environmental setting in the EIS. 
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Comment Letter 442 ................................................................ Bloyd, T. 

Response 442.001 

Please see Master Response #1, Deficient Analysis 

Response 442.002 

Please see Master Response #2, Renewable Energy Alternatives and 

Master Response #6, Reissuance of the Draft EIS. 
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Response 442.003 

Thank you for your comment. A summary of the reduction in emissions 
as a result of the Federal Implementation Plan is provided in Table 
4.1-28 of the Draft EIS. For clarification, shut-down of Units 1, 2, 3 
reduced the overall electrical generation capacity of the FCPP by 
approximately 30%. The Federal Implementation Plan is considered as 
part of the baseline environmental setting in the EIS. 
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Comment Letter 443 ............................................................. Powers, L. 

Response 443.001 

Please see Master Response #1, Deficient Analysis. 

Response 443.002 

Please see Master Response #2, Renewable Energy Alternatives and 

Master Response #6, Reissuance of the Draft EIS. 
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Response 443.003 

Thank you for your comment. A summary of the reduction in emissions 
as a result of the Federal Implementation Plan is provided in Table 
4.1-28 of the Draft EIS. For clarification, shut-down of Units 1, 2, 3 
reduced the overall electrical generation capacity of the FCPP by 
approximately 30%. The Federal Implementation Plan is considered as 
part of the baseline environmental setting in the EIS. 
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Comment Letter 444 ............................................................. Tenorio, J. 

Response 444.001 

The location of the FCPP and Navajo Mine are due to the presence of 

coal resources on the Navajo Nation and agreements between the 

project proponents and the Navajo Nation government. Since the 

proposed project is the consideration of continued operations of 

existing facilities and not siting of a new facility, relocation was not 

considered as an alternative. With regard to health risks, Section 4.17, 

specifically pages 4.17-22 through 4.17-24 summarize the results of 

the human health risk assessment conducted for the project. 
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Comment Letter 445–663 .................................. Wild Earth Guardians 
(see Section 3 for individual names representing this organization) 

Response 001 

Please see Master Response #1, Deficient Analysis. 
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Response 002 

Please see Master Response #2, Renewable Energy Alternatives and 

Master Response #6, Reissuance of the Draft EIS. 

Response 003 

Thank you for your comment. A summary of the reduction in emissions 
as a result of the Federal Implementation Plan is provided in 
Table 4.1-28 of the Draft EIS. For clarification, shut-down of Units 1, 2, 
3 reduced the overall electrical generation capacity of the FCPP by 
approximately 30%. The Federal Implementation Plan is considered as 
part of the baseline environmental setting in the EIS. 
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